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FOREWORD TO PROPOSED CRIMINAL PROCEDURE ACT 
of 


MONTANA CRIMINAL LAW COMMISSION 
August 15, 1966 


After three and one-half years of diligent effort the criminal law 
commission has completed the following draft of criminal procedure. 
This draft is basically concerned with the statutory criminal law ma- 
terial now encompassed in title 94, chapter 47, et seq. 


The substantive criminal law has not been considered. The second 
phase of work contemplated by the criminal law commission is a re- 
vision of the substantive criminal law which is basically the definition 
of crimes. This phase of the work will not be completed prior to the 
1967 legislative session. 


The following draft of criminal procedure does not include the 
chapter on Probation, Parole, and Clemency now found in title 94, 
chapter 98. There will be no recommendation for revision of this chap- 
ter. The following uniform acts are not included in the proposed draft 
and it is not intended that these acts be amended or changed by the 
proposed draft. 


1) Uniform Criminal Extradition Act (Chapter 50) 

2) Uniform Act to Secure the Attendance of Witnesses from 
Without the State of Criminal Actions (Chapter 90) 

2) Uniform Act for Out-of-State Parolee Supervision (Chapter 
79) 

4) Interstate Agreement on Detinue (section 1101 et seq.) 

5) 


) Western Interstate Corrections Compact (section 8019 et seq.) 
(Uniform Act on Close Pursuit is in the arrest section in a 
corrected form.) 


Included in the present code are a number of statutes on evidence. 
These statutes have neither been replaced nor recodified. It is likely 
that an entire section dealing with criminal evidentiary problems 
should be drafted. The criminal law commission has not attempted 
such a work nor does it conceive this to be an integral part of its pres- 
ent assignment. 


Forms and oaths are being completed as a supplement to the pro- 
posed code of criminal procedure. These will not be included in the 
proposed legislation but will be distributed among the members of the 
bench and bar. 


A detailed handbook for justices of the peace and police magis- 
trates is being compiled. It is intended that this handbook will be a 
simple explanation of all the duties of a justice of the peace and police 
magistrate in all criminal cases. 


The proposed eode of criminal procedure as drafted has taken a 
functional approach insofar as possible. After disposing of certain 
preliminary matters such as definitions, jurisdiction, venue and com- 
petency of the accused, the code proceeds as though it were following 
the steps of the accused through his confrontation with the legal ma- 


chinery—e.g., the first step is arrest, search and seizure and bail, fol- 
lowed by the pretrial step of preliminary examination and charging the 
offense, then trial and ultimately appeal and post-conviction remedies. 
As a matter of codification and not of legislation, it will be proposed 
that the uniform acts be included at appropriate junctures in conform- 
ity with a functional format—e.g., the Uniform Act for Out-of-State 
Parolee Supervision will be placed in or following the chapter on Pro- 
bation and Parole. 


The format of the printed material is designed for ultimate sub- 
mission to the Montana legislature. Each section of the proposed code 
is line numbered and in a type-size to conform to legislative require- 
ments. As a mechanical matter, any changes can be made section by 
section, prior to final submission. Included in smaller type is the source 
of the section and the Commission comments which we hope will aid in 
understanding the material. Additionally, to aid any lawyer who de- 
sires further help, the Commission has mailed to each District Judge 
and each County Attorney a mimeographed copy of the proposed code, 
showing in juxtaposition the proposed code and the present code. 


In accordance with the legislative directive creating the Criminal 
Law Study Commission [R.C.M. § 94-901-1 et seq.| the following 
draft has been submitted to all members of the bench and bar of the 
state for their consideration and suggestions. All suggestions should 
be submitted to the commission by October 7, 1966. It is planned 
that on or about November 1, 1966, a tentative final draft will be sub- 
mitted to the Montana Supreme Court for approval. Section 94-1001-6 
provides that “the submission of the tentative final draft to the Su- 
preme Court will be noticed by the court by mailing notice of hearing 
to all district judges of the state and all attorneys licensed to practice 
in the Montana courts as shown by the records of the clerk of the 
Supreme Court, and heard by it within ninety (90) days after sub- 
mission by the commission, and all interested persons and organiza- 
tions may appear that day by petitions specifying their suggestions or 
objections thereon.” Finally, the proposed code will be presented to 
the Montana State Legislature for legislative action during the 1967 
state legislative session. 


NOTE: Mail all suggestions to: Associate Justice Wesley Castles 
Montana State Supreme Court 
Capitol Building 
Helena, Montana 
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TITLE 95 MONTANA CODE OF CRIMINAL 
PROCEDURE 
PART I. GENERAL PROVISIONS 
CHAPTER 1. SCOPE, PURPOSE AND CONSTRUCTION 


95-101. SCOPE. These provisions shall govern the procedure 
in the courts of Montana in all criminal proceedings except where 
provision for a different procedure is specifically provided by 
law. 

Comment: (Illinois Code of Criminal Procedure, Section 36-2). In 
conformity with the suggested format which purports to include all 
criminal procedure, the best method of defining scope is to specify com- 
prehensiveness with allowance for specific exceptions. This should 


insure the availability of some procedure for all cases and for all 
Courts. 


95-102. PURPOSE AND CONSTRUCTION. These provis- 
ions are intended to provide for the just determination of every 
eriminal proceeding. They shall be construed to secure simplicity 
in procedure, fairness in administration and elimination of un- 
justifiable expense and delay. 

Comment: (Kentucky Rule 1.04, which is the same as the first portion 
of the Uniform Rules, Rule No. 2). The purpose and construction must 
be broad and general. This purpose seems to cover our general purpose 
better than the comparable Illinois provision. (See Illinois Code of 


Criminal Procedure, Section 37-1.) The specifics in the Illinois Code are 
not complete and are best deleted. 


Note: There are no comparable Montana provisions. R.C.M. § 94- 
101 does provide for “construction of penal statutes.” 


CHAPTER 2. DEFINITIONS. 
95-201. MEANINGS OF WORDS AND PHRASES. For the 


purposes of this code, the words and phrases deseribed in this 
chapter have the meanings designated in this chapter, except 
when a particular context clearly requires a different meaning. 


Comment: (Illinois Code of Criminal Procedure § 38-1). This is a 
needed explanation and limitation of the use of definitions. 


95-202. SINGULAR TERM INCLUDES PLURAL — GEN- 
DER. Singular term shall inelude the plural and the masculine 
gender shall include the feminine except when a particular con- 
text clearly requires a different meaning. 


Comment: (Illinois Code of Criminal Procedure § 38-3). Self-explana- 
tory as to need and purpose. It is possible that we will want to include 
Illinois Code, § 38-2 after we complete the work on the substantive 
criminal code and attempt to relate the two Codes. § 38-2 provides for 
reference to the substantive criminal code and attempts to relate the 
two Codes. § 88-2 provides for reference to the substantive criminal 
code for words and phrases not described in this chapter. 
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95-203. CHARGE. Charge means a written statement pre- 
sented to a court accusing a person of the commission of an of- 
fense and includes complaint, information and indictment. 


Comment: (Illinois Code of Criminal Procedure § 38-3). 


95-204. CONVICTION. “Conviction” means a judgment of 
conviction or sentence entered upon a plea of guilty or upon a 
verdict or finding of guilty of an offense, rendered by a legally 
constituted jury or by a Court of competent jurisdiction author- 
ized to try the case without a jury. 


Comment: (Illinois Code of Criminal Law, § 2-5). Nothing comparable 
in present Montana Code. 


95-205. COURT. “Court” means a place where justice is ju- 
dicially administered and includes a judge thereof and a justice 
of the peace or police magistrate. 


Comment: (Illinois Code of Criminal Procedure § 38-10). Nothing 
comparable in present Montana Code. 


95-206. JUDGE. “Judge” means a person who is invested by 
law with the power to perform judicial functions and includes 
court, justice of the peace or police magistrate when a particular 
context so requires. 


Comment: (Illinois Code of Criminal Procedure § 38-13). Nothing 
comparable in present Montana Code. 


95-207. JUDGMENT. “Judgment” means an adjudication by 
the court that the defendant is guilty or not guilty and if the 
adjudication is that the defendant is guilty, it ineludes the sen- 
tence pronounced by the court. 

Comment: (Illinois Code of Criminal Procedure § 38-14). Nothing 


comparable in present Montana Code. R.C.M. 1947, § 94-7820 specifies 
elements of a judgment. 


95-208. MAGISTRATE. “Magistrate” is an officer having 
power to issue a warrant for the arrest of a person charged with 
an offense and includes: 

1. The justices of the supreme court. 

2. The judges of the district courts. 

3. Justices of the peace. 

4. Police magistrates in towns or cities. 
Comment: (R.C.M. 1947, 94-4904 and 94-4905). 


95-209. OFFENSKH. “Offense” means a violation of any penal 
statute of this State or of any ordinance of its political subdi- 
visions. 


Comment: (Illinois Code of Criminal Procedure § 38-15). Crimes and 
offense are defined in R.C.M. 1947, § 94-112. The purpose of that 
definition is directed primarily toward clarifying the substantive crim- 
inal law and is cumbersome. 
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95-210. PEACE OFFICER. “Peace officer” means any per- 
son who by virtue of his office or public employment is vested by 
law with a duty to maintain public order or to make arrests for 
offenses while acting within the seope of his authority. 

Comment: (See Illinois Code of Criminal Procedure § 2-13). See & cf. 
Montana’s “Peace Officer” definition R.C.M. 1947, § 94-4906. This is 
very similar in scope to the existing law. It is deemed to cover high- 


way patrolmen, fish and game wardens, special prosecutors, etc. within 
the narrow scope of their special duties. 


95-211. SHENTENCE. “Sentence” is the punishment imposed 
on the defendant by the court. 


CHAPTER 3. JURISDICTION 
95-301. JURISDICTION OF THE DISTRICT COURT. The 


district courts have jurisdiction of all public offenses not other- 
wise provided for. 


Source: Same as R.C.M. 1947, § 94-4917. See Montana Constitution, 
Article VIII, Section 11. 

Comment: This statute is a general statement of the broad jurisdic- 
tion vested in the District Courts by the Montana Constitution in 
Article VIII, § 11. The District Courts have power over all criminal 
cases amounting to a felony and all misdemeanors not specifically 
delegated to the Justice’s or Police Courts. Thus, the District Courts 
ane Courts of general jurisdiction in criminal matters in the State of 

ontana. 


99-002, JURISDICTION OF THE JUSTICE OF THE 
PEACE COURTS. The justices’ courts shall have: 

(a) Jurisdiction of all misdemeanors punishable by a fine not 
exceeding $500 or imprisonment not exceeding six months, or 
both such fine and imprisonment ; 

(b) Coneurrent jurisdiction, with district courts, of all mis- 
demeanors punishable by a fine only, not exceeding $1,500; and 

(c) Jurisdiction to act as examining and committing courts 
and for such purpose to conduct preliminary hearings. 


Source: Modification of R.C.M. 1947, § 94-4916... See also, Montana 
Constitution Article VIII, § 21. 


Comment: This proposed section will modify R.C.M. 11-1602, Jurisdic- 
oD: BH Police Courts, to the extent that 11-1602 will have to be amended 
as follows: 


11-1602. JURISDICTION OF POLICE COURTS. The police court 
has concurrent jurisdiction with the justice of the peace of all mis- 
demeanors punishable by a fine not exceeding $500 or imprisonment 
not exceeding six months, or both such fine and imprisonment. 
Said police court shall have no jurisdiction of any civil cause, except 
as provided in the next section. 


The purpose of the statute is to establish with certainty the exact 
jurisdiction of the justice courts. Article VIII, § 21 of the Montana 
Constitution provides “ . . . said courts shall have jurisdiction in 
criminal matters, not of the grade of a felony, as may be 
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provided by law.” Thus, the Justices’ Courts are courts of limited 
jurisdiction and have only the powers conferred upon them by statute. 
The concurrent jurisdiction with the district courts is limited to mis- 
demeanors punishable by fine not exceeding $1500.00. Both proposed 
sections eliminate sub-headings 1 and 3 used in § 94-4916 because those 
three categories were not all inclusive of the Justices’ Courts jurisdic- 
tion and tended to be confusing. The proposed sections eliminate any 
uncertainty as to the jurisdiction of the Justices’ Courts. The section 
envisages a definition for the word “misdemeanor” roughly equivalent 
to the existing definition. Any significant change in the meaning of 
“misdemeanor” by definition when the substantive portion of the Code 
is revised must be correlated with this provision. The problem of defin- 
ing “misdemeanors” to be included in this section will be treated in the 
substantive part of the revision. 


95-303. JURISDICTION OF POLICHK AND MUNICIPAL 
OTRAS: 

(a) The police courts shall have criminal jurisdiction as 
authorized by 11-1602 and 11-1603. 


(b) Municipal courts shall have criminal jurisdiction as auth- 
orized by 11-1702. 


Source: New provision drafted by the commission based on Montana 
Constitution, Article VIII, § 24 and title 11, chapter 16. 


Comment: The language of this statute sets the jurisdiction of the 
police and municipal courts in the language of the Montana Consti- 
tution, Article VIII, § 24. The commission is not empowered to alter 
municipal ordinances and it does not attempt to do so. The commission 
merely placed this Section concerning police and municipal courts at 
this point in the re-organization to facilitate comparison of the jurisdic- 
tion of the three major courts (District, Justice and Police.) The 
police magistrate may also be constituted an ex-officio justice of the 
peace for his respective counties. 


General Comment: These three statutes were designed to show clearly 
the specific jurisdiction of each of the three Courts as contrasted to the 
jurisdiction of the others. The three proposed statutes alter the prior 
Montana statutes only slightly, the main purpose of the changes being 
to clarify and make more definite the existing statutes. 


95-304. STATE CRIMINAL JURISDICTION. 

(a) A person is subject to prosecution in this state for an 
offense which he commits, while either within or outside the state, 
by his own conduct or that of another for which he is legally ac- 
countable, if: 


(1) The offense is committed either wholly or partly within 
the state; or 

(2) The conduct outside the state constitutes an attempt to 
commit an offense within the state, and an act in furtherance of 
the conspiracy occurs in the state; or 
_ (3) The conduct within the state constitutes an attempt, so- 
licitation or conspiracy to commit in another jurisdiction an of- 
fense under the laws of this state and such other jurisdiction. 

(b) An offense is committed partly within this state, if either 
the conduct which is an element of the offense, or the result which 
is an element, occurs within the state. In homicide, the “result” 
is either the physical contact which causes death, or the death 
itself, and if the body of a homicide victim is found within the 
state, the death is presumed to have oecurred within the state. 
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(c) An offense which is based on an omission to perform a 
duty imposed by the law of this state is committed within the 
state, regardless of the location of the offender at the time of 
the omission. 

(d) This state includes the land and water and the air space 
above such land and water with respect to which the state has 
legislative jurisdiction. 


Source: Adopted from Illinois Code of Criminal Procedure, 38. §§ 1-5. 
Also subsection (d) is taken from the Model Penal Code, § 1.03(5). 
The Illinois provisions are also taken from the MPC. See also Montana 
Constitution, Article VIII, § 11. 


Comment: The purpose of this section is to establish a broad grant 
of jurisdiction for all crimes rather than individual grants for specific 
crimes. This section will clarify and centralize criminal jurisdiction 
which is now scattered and confused with the topic of venue which is 
the next chapter. 


The phrase “partly within this State” as used in subsection (a) (1) 
and (b) is intended to cover all situations included in offenses com- 
menced outside and consummated within this State and those com- 
menced within and consummated outside this State, and, also, when 
some elements thereof occur within the state. 


Subsection (a) (1) would cover situations where some elements of the 
crime were committed in Montana, if not the complete crime. 
Subsection (a) (2) would cover extra-territorial attempts to commit 
crimes in Montana. 


Subsection (a) (8) would cover solicitation or conspiracy outside the 
State which result in some element of the crime being performed within 
the State. 


Subsections (a) (2) and (a) (38) thus allow Montana to prosecute for 
inchoate offenses which are committed outside the State but relate to 
intended offenses within the State, and thus should be within the power 
of the State. The language in § 95-304 makes no distinction between 
a principal and an accessory for purposes of jurisdiction. Subsection 
(a) (4) relates to conduct committeed in this State that is not intended 
to breech the laws of this State but to be an offense against the laws 
of a sister State. 


Subsection (b) is a very broad statement of jurisdiction which does 
not require that the complete criminal act be committed in Montana. 
This is achieved through the use of the phrase “partly within this 
State.” (l.e., where the result of an offense is not necessarily a con- 
stituent element of the crime.) This provision will permit the State 
to prosecute for homicide (a) although only the conduct which puts in 
motion the instrument or agency of death occurs in Montana; (b) 
only the physical contact which causes death occurs in Montana; (c) 
only the death occurs in Montana. Another example would be obtaining 
property in Montana by means of false pretenses made in another 
State. This subsection also covers assault and battery, larceny, etc. 
Subsection (c) grants jurisdiction to Montana to prosecute for a 
person’s failure to comply with a legal duty or obligation regardless 
of the location of the offender at the time of the omission. 


Subsection (d) purports to claim for the State of Montana the maxi- 
mum territorial jurisdiction compatible with State sovereignty and 
federal claims. Provisions for federal jurisdiction are compiled in 
R.C.M. 1947 §§ 838-103 to 838-113, covering such places as military 
reservations, national parks, etc. Also, see R.C.M. 1947, §§ 88-801 to 
83-806 pertaining to Indian reservations. The extent of federal jurisdic- 
tion is qualified by the terms by which the federal government 
acquired the land. This is illustrated by a statement from State v. 
Tully, 31 Mont. 365, 376; “Under this section (83-102) the State con- 
sents to the purchase, condemnation, or acquisition of lands by the 
United States. Where, however, the United States still retains its 
original ownership of the land, neither purchase, condemnation, nor 
acquisition is necessary but actual occupation for any purpose indicated 
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in these sections stands in lieu thereof. Here occupancy of government 
land by the military for any purpose not indicated in the law or the 
Constitution would not of itself be sufficient to divest the State of the 
sovereignty granted to it by Congress, nor does the right reserved to 
serve State process on these reservations infringe on the exclusive 
jurisdiction of the United States.” 


CHAPTER 4. VENUE 


95-401. PLACKH OF TRIAL. In all criminal prosecutions the 
trial shall be in the county where the offense was committed un- 
less otherwise provided by law. All objections to improper place 
of trial are waived by a defendant unless made before trial. If 
an objection is made a hearing shall be held and the venue estab- 
lished before proceeding to trial. 


Source: Modification of ALI § 240. Montana Constitution Article III, 
§ 16. 


Comment: The place of trial is fixed by the Montana Constitution, 
Article III, § 16. The place of trial, however, is subject to a change of 
venue for prejudice for which there is presently provision in sections 
94-6901 - 6912 of R.C.M., 1947. These sections shall be made a part 
of the proposed code section 95-1710, Change of Place of Trial. 


If an objection to venue is made, and it is shown that the offense 
occured in a different county, or there is cause for the change, then 
the proceeding will be dismissed in that county. The same proceeding 
would then be reinstated in the proper county. 


The second sentence was added by the commission because it felt that 
a failure by defendant to object to the venue before trial should be 
construed as a waiver. The important element of the waiver feature 
is that the defense should forewarn the presecution that they plan to 
contest venue so that a legitimate determination can be made before 
the trial rather than allowing the question of venue to slip by and 
then grant the defendant a new trial or reversal for a defect that was 
never seriously questioned or fairly raised. It is suggested that this 
will then become a pro forma objection. The statute is therefor 
designed to prevent a defendant who knows that the place of trial is 
improperly alleged from saying nothing until his gamble on the verdict 
has lost and then raising the issue for the first time. 


Under the proposed code, venue is completely separated from jurisdic- 
tion. The distinction rests in the fact that venue is a constitutional 
right of the defendant which may be waived, while jurisdiction is the 
power of the court to act and may not be waived. Thus, those cases 
which do not maintain the distinction between the two would no longer 
have application under the proposed venue code sections. 


Proposed Chapter 4 - Venue, does not substantially alter the present 
law in Montana governing the place of trial, but does clarify and 
make more specific the law which shall apply in some situations not 
now covered, or situations inadequately covered. As is indicated above 
the proposed statutes follow the distinction established in Chapter 3 
between jurisdiction and venue. This distinction is not clear in the 
present code. 


The concept of venue in a criminal case is thereby brought into agree- 
ment with the view of venue and jurisdiction found in civil cases. 
The case of Stanton Trust & Savings Bank y. Johnson, 65 P.2d 1188, 
104 Montana 235, 238, a civil case, is a good example of the theory 
to be employed in criminal cases under the proposed code. In that case, 
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the court indicated that, “Any district court in the state would have 
jurisdiction to hear and determine the case. But there is an obvious 
distinction between ‘venue’ and ‘jurisdiction’. Jurisdiction is the 
authority to hear and determine a cause. Venue is the place of trial. 
The right to a change of venue is a privilege that may or may not be 
claimed by defendant. Neither consent nor waiver can confer jurisdic- 
tion but either may alter the place of trial.” See also: Hardenburgh v. 
Hardenburgh 146 P.2d 151, 115 Montana 469. 


Venue falls within that class of constitutional rights of the defendant 
which may be waived either by affirmative action, or through failure 
to object at the proper time. As such, venue should not be regarded 
as an absolute right, for not only may it be waived, but upon proper 
motion by either the state or defendant the place of trial may be 
changed by proving the existence of prejudice. Thus, venue is not an 
essential element of the actual trial, to be proved beyond a reasonable 
doubt. Instead the determination of the correct place of trial should be 
a pre-trial procedure principally for the benefit and convenience of the 
parties involved, to be established by a preponderance of the evidence. 
Other jurisdictions do not have the requirement of a pre-trial hearing 
before the court. It was the commissions’ belief however, that such a 
requirement would close a legal loophole and yet give adequate protec- 
tion to the defendant’s constitutional rights. 


95-402. WHERE OFFENSE COMMITTED PARTLY IN 
ONE AND PARTLY IN ANOTHER COUNTY. Where two or 
more acts are requisite to the commission of any offense, the 
trial may be in any county in which any of such acts occur. 
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Source: ALI § 242, changed “several” to “two or more”. 


Comment: This provision allows the trial to take place in the most 
convenient county where an element of the offense occurred. It does 
not matter if the final consummation of the offense happened in 
another county. The only elements of the crime which are of interest 
are those acts constituting or requisite to the consummation of the 
offense; the trial of the case may be held in any county in which such 
acts occur. This position is supported by State v. Cassil, 227 Pacific 49, 
70 Montana 4338, 4388. 


99-403. WHERE OFFENSE COMMITTED ON OR NEAR 
COUNTY BOUNDARY. Where an offense is committed on or 
within one-half mile of the boundary of two or more counties, and 
it cannot be readily determined in which county the offense was 
committed, the offender may be tried in any of such counties. 
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Source: Modification of ALI § 248. 


Comment: This section allows the trial to take place in any of the 
several counties when the exact location where the offense occurred 
is not certain. This provision is particularly appropriate in Montana 
due to the size of the state and the difficulty in ascertaining bound- 
aries in some places. 


No substantial change is made in 94-5606, except a re-wording which 
places it in the venue section of the proposed code rather than the 
jurisdictional section as was formerly the case. 


| 95-404. WHERE A PERSON IN ONE COUNTY COMMITS 
2 OR AIDS AND ABETS THE COMMISSION OF AN OF- 
3 FENSE IN ANOTHER COUNTY. Where a person in one county 
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commits or aids, abets or procures the commission of an offense 
in another county the offender may be tried in either county. 


Source: Combination of ALI §§ 241 and 244. 


Comment: This statute combines the language of §§ 94-5615 and 
94-5616 and eliminates the distinction between principal and accessory. 
The effect of this statute is very similar to the prior two statutes 
(94-5615 and 94-5616) but it is much easier to understand and more 
definite. 


95-405. OFFENSES COMMITTED WHILE IN TRANSIT. 
If an offense is committed in, on or against any instrument of 
conveyance passing within this state, and it cannot readily be de- 
termined in which county the offense was committed, the offender 
may be tried in any county through which such instrument of 
conveyance has passed or in the county where the travel ter- 
minates. 

Source: Illinois Code Chapter 38, § 1-6(f) and § 94-5607, combined and 
altered to broaden the coverage of the section. 


Comment: The term “instrument of conveyance” was used in this 
statute to cover all modes of transportation. This language avoids the 
need of listing all types of conveyances as used in the older section. 
The proposed draft also established a distinction between an offense 
committed against the vehicle itself and against a passenger on the 
vehicle. The above provision is intended to broaden the Illinois pro- 
vision without allowing the state to unfairly try the offense to the 
deliberate inconvenience of the Defendant. 


95-406. DEATH AND CAUSE OF DEATH IN DIFFERENT 
PLACES. If cause of death is inflicted in one county and the - 
death ensues in another county, the offender may be tried in 
either county. 


Source: Illinois Code Chapter 38 § 1-6(c); See also ALI § 247. Slight 
change in wording by the commission. 


Comment: This section broadens § 94-5614 to allow the offense to be 
tried in either county. The older statute only allowed trial of the 
offense in the county where the injury was inflicted. 


95-407. OFFENSE COMMENCED OUTSIDE THE STATS. 
If the commission of an offense commenced outside the state is 


consummated within this state, the offender shall be tried in the 
county where the offense was consummated. 
Source: Illinois Code, Chapter 38 § 1-6 (d) was the basis for this pro- 
V1S10N. 


Comment: This provision is similar to § 95-406 and covers acts which 
start in another state and end in a county in Montana. 


99-408. STOLEN PROPERTY. Where a_ person obtains 
property by larceny, robbery, false pretenses or embezzlement, 
he may be tried in any county in which he exerted control over 
such property. 


Source: ALI § 248 modified slightly by the commission. 
Comment: The proposed section adequately covers the area involved 
and is much more concise and understandable than the older code pro- 
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visions §§ 94-5610 and 94-5618, which were excessively worded and 
overlapping. This section will also be affected by the substantive defi- 
nitions given to these crimes during the course of the revision. 


Under this section one who commits a theft may be tried for the crime 
in any county into which he takes the stolen property, State v. DeWolfe, 
74 Pac. 1084, 29 Mont. 415, 421. State v. Akers, 74 P.2d 1138, 106 Mont. 
43, 57. 


95-409. ESCAPE FROM PRISON. A person who escapes 
from prison may be tried in any county in the state. 


Source: Modification of 94-5611. 


Comment: Reworded by the commission to clarify the fact that this is 
a venue, not a jurisdiction question. 


95-410. BIGAMY. A person who commits the offense of 
bigamy may be tried in any county where the bigamous mar- 
riage or bigamous cohabitation has oceurred. 


Source: Illinois Code, Chapter 38 § 1-6(h). 


Comment: The venue here is analogous to the venue proposed in § 
95-408, Stolen Property. 


99-411. KIDNAPING. A person who commits the offense of 
kidnaping may be tried in any county in which his victim has 
traveled or has been confined during the course of the offense. 


Source: Illinois Code, Chapter 38, § 1-6(i). 


Comment: This statute modifies § 94-5608 which had three categories 
constituting the offense. However, the categories were not all inclusive 
nor plainly worded. Due to the continuing nature of this offense, 
i.e., secreting the victim in one or more counties until he is released, the 
proposed statute provides a broad based venue which is consistent with 
the theory that it is fair to try the defendant in any county where the 
offense or part thereof was committed. 


95-412. TREASON. A person who commits the offense of 
treason may be tried in any county. 


Source: Illinois Code, Chapter 38, § 1-6(k). 


Comment: Because this is a crime against the state, venue would 
be proper in any county in the state. 
These remaining sections of Chapter 56, Title 94, are handled by pro- 
prosed title 95, Chapter 4—VENUE: as indicated. 
94-5603. When an inhabitant of this state is concerned in a duel out 
of the same and a party wounded dies therein. When an inhabitant 
or resident of this state, by previous appointment or engagement, fights 
a duel or is concerned as a second therein, out of the jurisdiction of 
this state, and in the duel a wound is inflicted upon a person, whereof 
he dies in this state, the jurisdiction of the offense is in the county where 
the death happens. 

(Repealed.) 


94-5604. Leaving the state to evade the statute against dueling. When 

an inhabitant of this state leaves the same for the purpose of evading 

the operation of the provisions of the code relating to dueling and chal- 

lenges to fight, with the intent or for the purpose of doing any of the 

acts prohibited therein, the jurisdiction is in the county in which the 

offender was an inhabitant when the offense was committed. 
(Repealed. ) 
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94-5617. Conviction or acquittal in another state a bar, where the 
jurisdiction is concurrent. When an act charged as a public offense is 
within the jurisdiction of another state or county as well as of this state, 
a conviction or acquittal thereof in the former is a bar to the prosecu- 
tion or indictment therefor in this state. 

(Relates to double jeopardy.) 


94-5618. Conviction or acquittal in another county a bar, where the 
jurisdiction is concurrent. When an offense is within the jurisdiction of 
two or more counties, a conviction or acquittal thereof in one county 
is a bar to prosecution or indictment therefor in another. 

(Relates to double jeopardy.) 


94-5619. Jurisdiction of prize fight. The jurisdiction of a violation of 
sections 94-35-1683, 94-35-164 and 94-35-165, or a conspiracy to violate 
either of said sections, is in any county, first, in which any act is done 
toward the commission of the offense; or, second, into, out of, or through 
which the offender passed to commit the offense; or, third, where the 
offender is arrested. 

(Repealed.) 


CHAPTER 5 COMPETENCY OF ACCUSED 


95-501. MENTAL DISEASE OR DEFECT EXCLUDING 
RESONSIBILITY. 

(a) <A person is not responsible for criminal conduct if at the 
time of such conduct as a result of mental disease or defect he 
is unable either to appreciate the criminality of his conduct or 
to conform his conduct to the requirements of law. 

(b) As used in this chapter, the terms ‘mental disease or 
defect” does not include an abnormality manifested only by re- 
repeated criminal or otherwise anti-social conduct. 


Source: Proposed section 95-501 is taken from the Model Penal Code 
§ 4.01 with slight change. 


Comment: This section will give a more positive test for separating 
“criminals” from those persons who are mentally irresponsible. Under 
the existing Montana law, probably a combination of the right-wrong 
irresistible impulse test, the jury frequently becomes confused, and the 
total condition of the accused’s mind is never fully brought to bear on 
whether he should have been held accountable for his actions. 

It is felt that this section provides as simple and as positive a test as is 
possible at the present time for separating the truly mentally irrespon- 
sible from the “criminal” without the invitation to the abuse of the 
“defense of insanity” that is inherent in the indefinite language of many 
tests of criminal responsibility. 


While it recognizes the objective of the more modern tests that lack of 
understanding and lack of control need not be total in order to excuse, 
and that the question is one of degree, yet it does not excuse (as does 
the Model Penal Code Rule for example), for a “substantial impair- 
ment” of either of these capacities. Rather in order to excuse the im- 
pairment must be so great that the trier of fact can say that the ac- 
cused was unable to appreciate the criminality of his conduct, or that he 
was unable to conform his conduct to the requirements of society. 


It will expand the application of the existing Montana law (a combina- 
tion of the McNaghten right-wrong test and the irresistible impulse 
test) to include any psychical abnormalities or subnormalities such as 
emotional deficiencies that have reached the dimension that they can be 
termed mental diseases or defects and not otherwise. While the section 
will expand the application of the existing Montana law in this respect 
actually it does not depart from the language or test laid down in State 
v. Peel, 23 Mont. 358, “Unable to appreciate the nature or the conse- 
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quences of his action or so far deprived of volition by the overwhelming 
violence of mental disease that he is unable to choose the right and 
avoid the wrong.” 


Further the proposed section 95-507 leaves control of the accused if 
judged mentally deficient, entirely in the hands of the court. A defendant 
if acquitted on the ground of mental disease or defect will be committed 
to the Montana State Hospital, and cannot be discharged without leave 
of the committing court. This provision will prevent spurious insanity 
defenses, and also make such a defense more palatable to the public. 


99-002. MENTAL DISKASE OR DEFECT EXCLUDING 
RESPONSIBILITY IS AFFIRMATIVE DEFENSE; RE- 
QUIREMENT OF NOTICE: FORM OF VERDICT AND 
JUDGMENT WHEN FINDING OF IRRESPONSIBILITY IS 
MADE. 

(a) Mental disease or defect excluding responsibility is an 
affirmative defense which the defendant must establish by a 
preponderance of the evidence. 

(b) (1) Evidence of mental disease or defect excluding re- 
sponsibility is not admissible unless the defendant, at the time of 
entering his plea of not guilty or within ten days thereafter or 
at such later time as the court may, for good cause, permit, files 
a written notice of his purpose to rely on such defense. 

(2) The defendant shall give similar notice when in a trial 
on the merits, he intends to rely on a mental disease or defect, to 
prove that he did not have a particular state of mind which is an 
essential element of the offense charged. Otherwise, except on 
good cause shown, he shall not introduce in his case in chief, 
expert testimony in support of that defense. 

(c) When the defendant is acquitted on the ground of mental 
disease or defect excluding responsibility, the verdict and the 
judgment shall so state. 

Source: This section is taken almost verbatim from Model Penal Code, 
§ 4.08. Section 95-502 (2)(b) is an addition which expresses ideas implied 
in the Model Penal Code but not specifically stated. 

Comment: Subdivision (1) is the alternative provision offered by the 
drafters of the Model Code. This language requires the Defendant to 
establish the defense of insanity by a preponderance of the evidence. 
Placing this burden of proof on the Defendant is consistent with the 


ee Montana statute, R. C. M. 1947, § 94-119(2) and the cases there- 
under. 


The American jurisdictions are almost equally divided on the question of 
burden of proof of insanity. The alternative position requires the prose- 
cution to establish Defendant’s sanity beyond a reasonable doubt. A 
third position, taken by the State of Oregon, requires that the Defendant 
prove the defense of irresponsibility beyond a reasonable doubt. 

The commission chose the alternative which requires the Defendant to 
prove irresponsibility by a preponderance of the evidence because it is 
consistent with the past practice which has proved satisfactory. Also, 
this alternative seems to be the most equitable of the three alternatives 
offered, and it is consistent with the English view that every man is 
presumed sane and responsible until the contrary is proved to the jury’s 
satisfaction. See: State v. Vettere, 76 Mont. 574, 248 Pac. 179. 


Subdivision (2) is the notice provision. The present Montana statutes 
do not require such notice. Notice is required to avoid surprise and to 
encourage a fair determination of the issues by a knowledgeable pre- 
sentation of the facts and issues by both prosecutor and defense counsel. 
Defendant’s failure to give the required notice, in advance of the trial, 
precludes the use of this defense. However, the judge has the discretion 
to allow such notice at a later time. 
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If the defendant fails to give notice of his intent to rely on a defense 
of lack of specific intent (M.P.C. § 4.02) he does not lose that defense, 
but he will be limited to “lay” testimony which generally is not effective 
for a defense of mental disease or defect. But, if the state introduces 
expert testimony in rebuttal, then the defendant should be allowed the 
same kind of testimony in his rebuttal. 


The desirability of giving the trial judge the power to raise the defense 
of irresponsibility, in a proper case, where the defendant refused to per- 
mit his counsel to do so, was considered but was omitted as being too 
great an interference with the conduct of the defense. However, it may 
be considered by the judge in determining the defendant’s fitness to pro- 
ceed. 


The purpose of the language in subdivision (3) is to establish a basis 
for commitment of a defendant acquitted of the crime charged on the 
ground of mental disease or defect. The commitment would be to the 
proper state institution rather than to prison. The commission believes 
that it is necessary to provide for such a commitment. For details of 
the commitment procedure, see proposed § 95-507 infra. 


95-503. MENTAL DISEASE OR DEFECT EXCLUDING 
FITNESS TO PROCEED . No person who as a result of mental 
disease or defect is unable to understand the proceedings against 
him or to assist in his own defense, shall be tried, convicted or 
sentenced for the commission of an offense so long as such in- 
capacity endures. 


Source: M.P.C., § 4.04 verbatim. 


Comment: The standard established by this section for fitness to proceed 
is the most universally accepted of all the standards now being used. 
The present Montana statute merely refers to “insanity” but it has 
been interpreted in case law to mean the same as the language of the 
proposed statute. See State vy. Kitchens, 129 Mont. 331, 286 P.2d 1079 
(1955) interpreting R.C.M. 1947, § 94-9801. Thus, the defendant’s 
capacity to understand and defend must be determined prior to trial. 
Defendant’s fitness to proceed is determined by the court based on 
either the psychiatric report from § 95-504 or from a separate hearing. 
The procedure for determining fitness to proceed and all related steps 
are set out in proposed § 95-505. The commission believes that this 
establishes a sound workable system for handling the problems of 
fitness to proceed. 


Despite the state of the prevailing law, the practice in some jurisdic- 
tions in determining fitness to proceed is for the psychiatric examiner 
to ask if the defendant is psychotic and, if he concludes he is, to recom- 
mend against capacity for trial. This lax appraisal of defendant’s fit- 
ness to proceed causes severe a an Thus the stricter appraisal of 
defendant’s capacity to proceed, as proposed by this section is to the 
benefit of both the defendant and the state. 


95-504. PSYCHIATRIC EXAMINATION OF DEFENDANT 
WITH RESPECT TO MENTAL DISEASE OR DEFECT. 

(a) Whenever the defendant has filed a notice of intention to 
rely on the defense of mental disease or defect excluding respon- 
sibility, or there is reason to doubt his fitness to proceed, or 
reason to believe that mental disease or defect of the defendant 
will otherwise become an issue in the cause, the court shall ap- 
point at last one qualified psychiatrist or shall request the Super- 
intendent of the Montana state hospital to designate at least one 
qualified psychiatrist, which designation may be or include him- 
self, to examine and report upon the mental condition of the de- 
fendant. The court may order the defendant to be committed to 
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a hospital or other suitable facility for the purpose of the exam- 
ination for a period of not exeeeding sixty days or such longer 
period as the court determines to be necessary for the purpose 
and may direct that a qualified psychiatrist retained by the de- 
fendant be permitted to witness and participate in the examina- 
tion. 

(b) In such examination any method may be employed which 
is accepted by the medical profession for the examination of 
those alleged to be suffering from mental disease or defect. 

(ce) The report of the examination shall include the following: 
(1) A deseription of the nature of the examination; (2) A diag- 
nosis of the mental condition of the defendant; (3) If the defen- 
dant suffers from a mental disease or defect, an opinion as to his 
capacity to understand the proceedings against him and to assist 
in his own defense; (4) When a notice of intention to rely on the 
defense of irresponsibility has been filed, an opinion as to the 
ability of the defendant to appreciate the criminality of his con- 
duct or to conform his conduct to the requirements of law at the 
time of the eriminal conduct charged; and (5) When directed by 
the court, an opinion as to the capacity of the defendant to have a 
particular state of mind which is an element of the offense 
charged. 

If the examination cannot be conducted by reason of the un- 
willingness of the defendant to participate therein, the report 
shall so state and shall include, if possible, an opinion as to 
whether such unwillingness of the defendant was the result of 
mental disease or defect. 

The report of the examination shall be filed (in triplicate) with 
the clerk of court, who shall cause copies to be delivered to the 
county attorney and to counsel for the defendant. 


Source: M.P.C., § 4.05. 


Comment: This section provides for a single psychiatric examination of 
the defendant to determine the issues of: (a) mental disease or defect 
as an affirmative defence; (b) competency of the defendant to stand 
trial; and (c) when directed by the court, an opinion as to the capacity 
of the defendant to have a particular state of mind which is an element 
of the offense charged. This proposal voids the need for a separate 
psychiatric examination on each issue. 


Subdivision (a) contains alternative methods for designating the exam- 
ining psychiatric experts, depending on the varying conditions within a 
particular jurisdiction. Also, the court retains the power to select ex- 
perts of its own choosing. This provision allowing a psychiatrist retained 
by the defendant to witness and participate in the psychiatric examina- 
tion is designed to assure the defendant an expert of his own choice. 
This arrangement may be of considerable value in avoiding the so-called 
battle of experts. The commission also agreed that there should be a 
time limit imposed on this examination commitment. The sixty-day 
period was deemed satisfactory. 


Subdivision (b) is self-explanatory. This provision clarifies a point which 
was not included in the prior statutes. 

In subdivision (c) the first paragraph lists the contents of the psychiat- 
ric report which will provide the psychiatric examiner with a guide as to 
what the report must contain. It is the hope of the commission that 
these concrete requirements will aid the examiner in making the kind of 
report that will assist the defense counsel, prosecutor and the court. 


The second paragraph in subdivision (c) is the commission’s attempt to 
solve a very difficult problem. This provision is correlated with section 
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95-508 on how much of the communication with the psychiatric examiner 
will be privileged. If the statements made by the defendant to the psy- 
chiatric examiner are not privileged, the defendant may be cautioned by 
his lawyer not to answer any questions, thus making the examination 
difficult if not impossible. 


The constitutionality of statutes providing for a psychiatric examina- 
tion of the defendant by court-appointed experts, as provided in sub- 
division (1), who may be summoned by the Court to testify at the trial, 
has been uniformly sustained in recent decisions. 


95-505. DETERMINATION OF FITNESS TO PROCEED; 
EFFECT OF FINDING OF UNFITNESS; PROCEEDINGS 
IF FITNESS IS REGAINED. 

(a) When the defendant’s fitness to proceed is drawn in 
question, the issue shall be determined by the court. If neither 
the county attorney nor counsel for the defendant contests the 
finding of the report filed pursuant to Section 95-504, the court 
may make the determination on the basis of such report. If the 
finding is contested, the court shall hold a hearing on the issue. 
If the report is received in evidence upon such hearing, the parties 
shall have the right to summon and cross-examine the psychi- 
atrists who joined in the report and to offer evidence upon the 
issue. 

(b) If the court determines that the defendant lacks fitness to 
proceed, the proceeding against him shall be suspended, except as 
provided in subsection (3) of this section, and the court shall com- 
mit him to the custody of the superintendent of the Montana 
state hospital, to be placed in an appropriate institution of the 
state department of public institutions for so long as such unfit- 
ness shall endure. When the court, on its own motion or upon 
the appheation of the superintendent of the Montana state hos- 
pital, or the county attorney, or the defendant or his legal repre- 
sentative, determines, after a hearing if a hearing is requested, 
that the defendant has regained fitness to proceed, the proceeding 
shall be resumed. If, however, the Court is of the view that so 
much time has elapsed since the commitment of the defendant that 
it would be unjust to resume the criminal proceedings, the court 
may dismiss the charge and may order the defendant to be dis- 
charged. Or, subject to the law governing the civil commitment 
of persons suffering from mental disease or defect, order the de- 
fendant to be committed to an appropriate institution of the state 
department of public institutions. 

(c) The fact that the defendant is unfit to proceed does not 
preclude any legal objection to the prosecution which is suscept- 
ible to fair determination prior to trial and without the personal 
participation of the defendant. 


Source: This provision is taken almost verbatim from the Model Penal 
Code, § 4.06 except for the additional language in subdivision (b), which 


allows the defendant or his legal representative to move to resume the 
proceedings. 


Comment: This proposed section outlines a new procedure for determin- 
ing when a defendant is or is not fit to proceed to trial. The new pro- 
cedure adopts the growing minority proposition of excluding a jury trial 
on the issue of fitness to proceed. The court makes this determination 
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based on either the psychiatric examination conducted under § 95-504, 
or else from a separate hearing. If the report from § 95-504 is used, the 
defendant may summon the experts who conducted the examination and 
cross-examine them and offer other evidence on the question. 


Subdivision (b) also expresses the minority view that a hearing is 
necessary to determine if the defendant has regained fitness to proceed. 
The majority of American jurisdictions and Montana (§ 94-9306) only re- 
quire the certificate of the institutional superintendent or an independent 
determination of the court without a hearing. The proposed section 
should be a more efficient procedure for handling a difficult problem. 
The commission felt that it was desirable to allow the defendant or his 
legal representative to make the motion for the hearing as well as the 
court, superintendent of the Montana state hospital or the prosecution. 
With this additional language all interested parties have a right to move 
for a hearing to have the proceedings resumed. 


The provision permitting the Court to dismiss the prosecution, if because 
of the lapse of time it would be unjust to continue it, is novel in codified 
American law but not in actual practice. The result is usually reached at 
the discretion of the county attorney through the entry of a nolle 
prosequi. However, this plea is not available in Montana (§ 94-9506), 
but the same result is now reached under § 94-9505 as will be reached 
under the proposed section. There is value in vesting such a power in 
the court, to be exercised where either, due to lapse of time the de- 
fendant is unable to produce certain witnesses, or other evidence once 
available which is essential to his defense, or where because of the length 
of the intervening period, which he has spent in a mental institution, 
subsequent to the alleged wrongful conduct, it seems “unjust” to sub- 
ject him to trial and punishment. 


Basically, subdivision (c) authorizes the judge to rule on any objection 
which might be raised by counsel prior to trial. The primary purpose is 
to relieve the defendant of a pending criminal charge in those cases in 
which the charge could be quashed prior to trial but for the defendant’s 
mental condition. It is not intended to jeopardize the defendant’s legal 
position while the defendant remains unfit to proceed to trial. As pointed 
out in argument, the defendant might receive an unfavorable ruling 
based on a legal objection made by his counsel while he was still unfit 
to proceed to trial and mentally incapable to assist in his defense. How- 
ever, since the determination could only be made on those matters which 
are “susceptible of a fair determination without the personal participa- 
tion of the defendant” nothing is lost that would not otherwise be lost. 
The case remains in the hands of ‘defense counsel.” 


99-006. DETERMINATION OF IRRESPONSIBILITY ON 
BASIS OF REPORT; ACCESS TO DEFENDANT BY PSY- 
CHIATRIST OF HIS OWN CHOICE; FORM OF EXPERT 
TESTIMONY WHEN ISSUE OF RESPONSIBILITY IS 
OR TE.D: 

(a) If the report filed pursuant to section 95-504 finds that 
the defendant at the time of the criminal conduct charged sut- 
fered from a mental disease or defeet which rendered him unable 
to appreciate the criminality of his conduct or to conform his con- 
duct to the requirements of law, and the court, after a hearing 
if a hearing is requested by the attorney prosecuting or the 
defendant, is satisfied that such mental disease or defect was 
sufficient to exclude responsibility, the court on motion of the de- 
fendant shall enter judgment of acquittal on the ground of mental 
disease or defect excluding responsibility. 

(b) When either the defendant or the state wishes the de- 
fendant to be examined by a qualified psychiatrist or other ex- 
pert, selected by the one proposing the examination, such exam- 
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iner shall be permitted to have reasonable access to the defendant 
for the purpose of such examination. 

(c) Upon the trial, any psychiatrist who reported pursuant to 
Section 95-504 may be called as a witness by the prosecution or by 
the defense. If the issue is being tried before a jury, the jury 
shall not be informed that the psychiatrist was designated by the 
court or by the superintendent of the Montana state hospital. 
Both the prosecution and the defense may summon any other 
qualified psychiatrist or other expert to testify, but no one who 
has not examined the defendant shall be competent to testify to 
an expert opinion with respect to the mental condition or responsi- 
bility of the defendant, as distinguished from the validity of the 
procedure followed by, or the general scientific propositions 
stated by another witness. 

(d) When a psychiatrist or other expert who has examined 
the defendant testifies concerning his mental condition, he shall 
be permitted to make a statement as to the nature of his exam- 
ination, his diagnosis of the mental condition of the defendant at 
the time of the commission of the offense charged and his opinion 
as to the ability of the defendant to appreciate the criminality of 
his conduct or to conform his conduct to the requirements of law 
or to have a particular state of mind which is an element of the 
offense charged. He shall be permitted to make any explanation 
reasonably serving to clarify his diagnosis and opinion and may 
be cross-examined as to any matter bearing on his competency or 
credibility or the validity of his diagnosis or opinion. 


Source: This provision is based on Model Penal Code, § 4.07, but has 
been altered in subdivisions (b) and (c). 


Comment: Under subdivision (a) in cases of extreme mental disease or 
defect where the exclusion of responsibility is clear, trial can be avoided 
and the defendant immediately committed as irresponsible. This pro- 
vision also vests the court with the power and responsibility for the dis- 
position of the defendant. Under the present Montana law (94-9302) 
the matter was determined by a jury trial. 


Subdivision (b) was modified by the commission to allow both the 
prosecution and the defense access to the defendant for purposes of 
psychiatric examinations. This provision clarifies the requirement that 
the sheriff or warden must make the defendant accessible for such 
examinations. The number of times the defendant must be made acces- 
sible for such examinations will rest in the discretion of the court. 


Subdivision (c) of the M. P. C. was altered by the commission to prevent 
the psychiatric examiner, who conducted the examination under 95-504, 
from being presented to the jury as “court appointed.” A majority of 
the commission felt that this designation given to one examiner would 
clothe him with a “badge of truth” which would unduly influence the 
jury. The second sentence in subdivision (c) eliminates the use of the 
often abused hypothetical question. Since both the prosecution and the 
defense can directly examine the defendant, the use of the hypothetical 
question would be greatly limited even without this provision. However, 
they may be instances when either party would like to continue this 
“objectionable” practice. The second sentence also allows either side to 
call additional expert witnesses to testify as to the procedure used or 
the general scientific propositions stated by the examining psychiatrists. 
But, observations of the defendant in court cannot be sufficient basis for 
a psychiatrist’s opinion as to the defendant’s mental condition. 


Subdivision (d) is an attempt to meet some of the valid procedural ob- 
jections of the psychiatric experts who have expressed great dissatisfac- 
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tion with the manner in which they are allowed to testify when called as 
an expert at a criminal trial. This provision goes considerably farther 
than existing legislation in assuring that a psychiatric expert who 
has examined the defendant will have an adequate opportunity to 
state and explain his diagnosis of the defendant’s mental condition at ° 
the time of the conduct charged, and his opinion as to the extent of the 
defendant’s mental impairment at that time, without such a witness 
being restricted to the latter testimony alone and without his having to 
state his opinion in hypothetical form. He would, of course, be subject to 
cross-examination as to the basis for his opinion. 


99-007. LEGAL EFFECT OF ACQUITTAL ON THE 
GROUND OF MENTAL DISEASE OR DEFECT EXCLUD- 
ING RESPONSIBILITY; COMMITMENT; RELEASE OR 
DISCHARGE. 

(a) When a defendant is acquitted on the ground of mental 
disease or defect excluding responsibility, the court shall order 
him to be committed to the custody of the superintendent of the 
Montana state hospital to be placed in an appropriate institution 
for custody, care and treatment. 

(b) If the superintendent of the Montana state hospital be- 
heves that a person committed to his custody, pursuant to para- 
graph (a) of this section, may be discharged or released on con- 
dition without danger to himself or others, he shall make appli- 
cation for the discharge or release of such person in a report to 
the court by which such person was committed and shall transmit 
a copy of such application and report to the county attorney of 
the county from which the defendant was committed. The court 
shall thereupon appoint at least two qualified psychiatrists to 
examine such person and to report within sixty days, or such 
longer period as the court determines to be necessary for the 
purpose, their opinion as to his mental condition. 'l’o facilitate 
such examinations and the proceedings thereon, the court may 
cause such person to be confined in any institution located near 
the place where the court sits, which may hereafter be designated 
by the superintendent of the Montana state hospital as suitable 
for the temporary detention of irresponsible persons. 

(c) If the court is satisfied by the report filed pursuant to 
subdivision (b) of this section, and such testimony of the report- 
ing psychiatrists as the court deems necessary that the committed 
person may be discharged or released on condition without danger 
to himself or others, the court shall order his discharge or his re- 
lease on such conditions as the court determines to be necessary. 
If the court is not so satisfied, it shall promptly order a hearing 
to determine whether such person may safely be discharged or 
released. Any such hearing shall be deemed a civil proceeding 
and the burden shall be upon the committed person to prove that 
he may safely be discharged or released. According to the deter- 
mination of the court upon the hearing, the committed person 
shall thereupon be discharged or released on such conditions as 
the court determines to be necessary, or shall be recommitted to 
the custody of the superintendent of the Montana state hospital, 
subject to discharge or release only in accordance with the pro- 
eedure preseribed ‘above for a first hearing. 

(d) If, within five years after the conditional release of a 


committed person, the court shall determine, after hearing evi- 
dence, that the conditions of release have not been fulfilled and 
that for the safety of such person or for the safety of others his 
conditional release should be revoked, the court shall forthwith 
order him to be recommitted to the superintendent of the Montana 
state hospital, subject to discharge or release only in accordance 
with the procedure prescribed above for a first hearing. 

(ce) A committed person may make application for his dis- 
charge or release to the court by which he was committed, and the 
procedure to be followed upon such application shall be the same 
as that prescribed above in the ease of an application by the super- 
intendent of the Montana state hospital. However, no such appli- 
eation by a committed person need be considered until he has 
been confined for a period of not less than six months from the 
date of the order of commitment, and if the determination of the 
court be adverse to the application, such person shall not be per- 
mitted to file a further appleation until one year has elapsed 
from the date of any preceding hearing on an application for his 
release or discharge. 


Source: Section 4.08 of M. P.C. 


Comment: The legal effect of acquittal on the ground of mental disease 
or defect excluding responsibility is characterized by (a) mandatory 
commitment of the defendant to an appropriate institution upon such 
an acquittal, (b) dangerousness to himself or others as the criterion for 
continued custody, (c) power only in the committing court (other than 
as affected by habeas corpus) to discharge or release the defendant, 
(d) probationary release as an alternative to absolute discharge, (e) ap- 
plication for release or discharge to be made by the superintendent of 
the Montana state hospital or by the defendant with limitations as to 
the frequency of applications by the defendant. 


The provision for automatic commitment is in accordance with the prac- 
tice in England and a minority of American jurisdictions. It not only 
provides the public with the maximum immediate protection, but may 
also work to the advantage of mentally diseased or defective defendants 
by making the defense of irresponsibility more acceptable to the public 
and to the jury. 


It seems preferable to make dangerousness the criterion for continued 
custody, rather than to provide that the committed person may be dis- 
charged or released when restored to sanity as defined by the mental 
hygiene laws. Although his mental disease may have greatly improved, 
such a person may still be dangerous because of factors in his person- 
ality and background other than mental disease. Also, such a standard 
provides a possible means for the control of the occasional defendant 
who may be quite dangerous but who successfully feigned mental dis- 
ease to gain an acquittal. 


The prescribed procedure seems to fully protect both the public and the 
defendant by providing for an independent psychiatric examination of 
the defendant before action on the application for release, and then 
either for summary favorable action on the application or a full hear- 
ing. The provision for release on probation furnishes additional protec- 
tion to the public in the case of those individuals who need some super- 
vision upon their return to the community. 


The proposed provision gives the court the exclusive power (aside from 
habeas corpus) to discharge or release the defendant. This provision 
will go a long way toward making the plea of not guilty by reason of 
Insanity more palatable to the general public. Also, it should make this 
plea less attractive to the defendant who would use it to defeat possible 
punishment. Although the proposed law is much stricter than tradi- 


tional laws in this area, it gives procedural protection to both the de- 
fendant and the general public. 


Although a few states have prescribed a minimum time the committed 
person must be kept in custody, and have restricted the frequency with 
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which application for his release may be made, subdivision (e) allows 
the superintendent of the Montana state hospital to make or renew such 
application at any time. Applications by the patient are limited by 
what is thought to be the period necessary to observe him initially 
(six months) and by the interval probably necessary for a significant 
change in his condition to occur after any application has been denied 
(one year). 

The present Montana law is very sketchy and inadequate for today’s 
needs. The proposed statute lays out a step by step procedure which is 
clear and complete. 


99-008. STATEMENTS FOR PURPOSES OF EXAMINA- 
TION OR TREATMENT INADMISSIBLE EXCEPT ON IS- 
SUE OF MENTAL CONDITION. A statement made by a per- 
son subjected to psychiatric examination or treatment pursuant to 
Sections 95-504, 95-505, 95-507 for the purposes of such examina- 
tion or treatment shall not be admissible in evidence against him 
im any criminal proceeding on any issue other than that of his 
mental condition but it shall be admissible upon that issue, 
whether or not it would be otherwise deemed a privileged com- 
munication unless such statement constitutes an admission of 
guilt of the erime charged. 


Source: M.P.C., § 4.09. 

Comment: This section embodies the view that the important expert 
knowledge of the mental condition of the defendant acquired by exam- 
ination or treatment on order of the court should be fully available in 
evidence in any proceeding where his mental condition may properly be 
in issue; but that, to safeguard the defendant’s right and to make pos- 
sible the feeling of confidence essential for effective psychiatric diag- 
nosis or treatment, the defendant’s statements made for this purpose 
may not be put in evidence on any other issue. 

The proposed provision covers not only statements made during a psy- 
chiatric examination but also statements made during treatment. These 
statements are only admissible on the issue of mental condition. This 
should make both the examination and treatment palatable to the de- 
fendant and also expedite the work of the psychiatrist. 


NOTE: The commission has given considerable time and effort to this 
problem. They have studied the three most prominent alternatives: (1) 
the bifurcated or split trial, (2) absolute privilege, and (3) no privilege 
concepts. 

After working on all the known alternatives, the general consensus of 
opinion was that the M. P.C. approach (4.09) was the most satisfactory 
solution to this unsolvable problem. The M. P.C. approach was adopted 
by default when all other suggestions failed to produce a more feasible 
approach. 

GENERAL COMENT: Those sections dealing with insanity occurring 
after judgment of death (sections 95-8009—8012) shall be considered in 
proposed chapter on Execution of Sentence. 

Section 94-7811, What Cause may be Shown Against the Judgment, shall 
be dealt with in the proposed Post-Conviction Hearing Chapter. 
Section 94-9307, dealing with the expense of sending the defendant to an 
asylum, is cared for under the Public Institutions Act. 80-1504 (a). 


CHAPTER 6. ARREST 


95-601. DEFINITIONS. 

(a) ARREST DEFINED—BY WHOM MADE. An arrest 
is taking a person into custody in the manner authorized by law. 

(b) WARRANT: OF ARREST: A Warrant of Arrest is a 


written order from a court directed to a peace officer, or to some 
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other person specifically named, commanding him to arrest a 
person. This term includes the original warrant of arrest or a 
copy certified by the issuing court. 

(c) SUMMONS: A summons is a written order issued by the 
eourt which commands a person to appear before a court at a 
stated time and place. 

(d) NOTICE TO APPEAR: A Notice.to Appear is a written 
direction issued by a peace officer that a person appear before a 
court at a stated time and place to answer an offense set forth 
therein. 


Source: Subdivision (b) is taken from ALI § 18. Subdivisions (b), 
and (c) are taken from the Illinois Code of Criminal Procedure, 38, § 
107-1(b) and (c). 

Comment: Subdivisions (b), (c) and (d) are definitions of the proce- 
dure used to bring a person into court. The purpose of each term is 
explained in the section in which the term is used. 

Subdivision (b) is an expanded definition of an arrest warrant which 
is more specific than formerly. The precise form of the warrant will 
be fully detailed in the forms which will accompany the proposed code. 
In subdivision (c) the commission has defined a summons to be used in 
criminal procedure. Although the form of a summons may be employed 
by courts presently, no express authorization appears in the present 
code for its use. 

In subdivision (d) the commission added the words “to answer an 
offense set forth therein” merely to clarify the provision. An example 
of a “notice to appear” would be an ordinary traffic citation which 
presently is characterized as a summons. 


95-602. METHOD OF ARREST. 

(a) An arrest is made by an actual restraint of the person to 
be arrested, or by his submission to the custody of the person 
making the arrest. 

(b) All necessary and reasonable force may be used in making 
an arrest, but the person arrested shall not be subject to any 
greater restraint than is necessary to hold or detain him. 

(c) All necessary and reasonable foree may be used to effect 
an entry into any building or property or part thereof to make 
an authorized arrest. 


Source: Sections (a) and (b) are taken verbatim from ALI § 19. 
Section (c) is Illinois Code of Criminal Procedure, 38, § 107-5(d). 


Comment: Sections (a) and (b) continue the present law (see R. C. M., 
8§ 94-6002 and 6010) and purport to establish standards for making an 
arrest and for determining if an arrest has been made in a reasonable 
manner. These standards must ultimately guide the Courts, attorneys 
and arresting officers. The officer may use all necessary means to 
effect the arrest if the person to be arrested either flees or forcibly 
resists, if he unnecessarily assaults him he is criminally liable for such 
assault. State v. Prija, 57 Montana 461, 189 Pacific 64. 

Section (c) is a restatement of the existing law, except no distinction 
is made between a private person and a peace officer as is the case 
under the present code. The only proposed requirement is that the 
arrest be “authorized” as provided by 95-608, 95-609 and 95-611 of the 
proposed code. Further, the commission contemplates the same amount 
of force to gain entry as had been employed under the old code. 


95-603. ISSUANCE AND SERVICE OF ARREST WAR- 
RANT UPON COMPLAINT. 


_ (a) A complaint, as the basis of an arrest warrant, shall be 
in writing and shall: 
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(1) State the name of the accused if known, and if not known 
the accused may be designated by any name or description by 
which he can be identified with reasonable certainty ; 

(2) State facts showing probable cause to believe that the 
accused has committed an offense; 

(3) State the time and place ‘of the offense as definitely as 
ean be done by the complainant; and 

(4) Be subseribed and sworn to by the complainant. 

(b) When a complaint is presented to a court charging a per- 
son with the commission of an offense, the court shall examine 
upon oath the complainant and may also examine any witnesses. 

(c) If it appears from the contents of the complaint and the 
examination of the complainant and other witnesses, if any, that 
the person against whom the complaint was made has committed 
an offense a warrant shall be issued by the court for the arrest of 
the person complained against. In the discretion of the court or 
upon the request of the county attorney, a summons instead of a 
warrant shall issue. More than one warrant or summons may 
issue on the same complaint. 

(d) The warrant of arrest shall: 

(1) Be in writing in the name of the State of Montana; 

(2) Set forth the nature of the offense; 

(3) Command that the person against whom the complaint 
was made be arrested and brought before the court issuing the 
warrant, or if he is absent or unable to act before the nearest or 
most accessible court in the same county. If an arrest is made in 
a county other than the one in which the warrant was issued the 
arrested person shall be taken without unnecessary delay before 
the nearest and most accessible Judge in the county where the 
arrest was made. 

(4) Specify the name of the person to be arrested or if his 
name is unknown, shall designate such person by any name or 
deseription by which he ean be identified with reasonable cer- 
tainty ; 

(5) ’ State the date when issued and the municipality or county 
where issued, and 

(6) Be signed by the judge of the court with the title of his 
office. 

(e) The warrant of arrest may specify the amount of bail. 

(f) The warrant shall be directed to all peace officers in the 
state. It shall be executed by a peace. officer and may be executed 
in any county of the state. However, warrants issued for the vio- 
lation of city ordinances cannot be executed outside the city 
limits, except as otherwise provided by section 11-927. 

Source: Illinois Code of Criminal Procedure, 38, § 107-9, with slight 
re-wording for purposes of clarification. 


Comment: In general, the proposed section involves no substantial 
changes in the present Montana law. The section does expand the 
proposed chapter on Arrest by incorporating the pertinent Complaint 
provisions from Title 94, Chapter 58 (R.C.M. 1947). Use of the 
complaint in this section makes the proposed section on—TIssuance and 
Service of an Arrest warrant more meaningful because the purpose of 
the complaint here is to justify the issuance of the arrest warrant. 
The proposed section presents in a systematic arrangement, a step by 
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step procedure to be followed from the time the complaint is made 
until the warrant is executed. It must be noted, however, that both an 
information, Chapter 13, and an indictment, Chapter 14, may also be 
used for the basis of an arrest warrant. 

The contents of the complaint as stated in § 94-5801 are rewritten in 
subdivision (a) of the proposed statute without a change in substance. 
The two most notable changes are the deletion of the requirement that 
the complaint contain the general name of the offense (see § 94- 
5801(3)) and the inclusion of the statement showing probable cause to 
believe that the accused has committed an offense. The deletion of the 
general name of the offense from the complaint is in conformity with 
most modern statutes and is sanctioned in State v. Schnell, 107 Montana 
579, 88 P.2d 19. The purpose for including a statement of probable 
cause is not to charge an offense but rather to establish a basis for 
issuing the warrant of arrest. 

The present requirements of § 94-5803 are rewritten in subdivisions (b) 
and (c) of the proposed statute without a change in substance. Thus, 
the magistrate is still under a duty to examine the complainant under 
oath, but the matter need not be as thoroughly aired as is required in 
the trial of the person accused, before issuing a warrant or dismissing 
the charge. State ex rel. Manek v. Justice Court, 110 Montana 550, 
554, 104 P.2d 14. 


The choice provided in subdivision (c) between a warrant and a Sum- 
mons, in the discretion of the Court or County Attorney, is new but is 
consistent with the method approved for obtaining the accused’s 
presence in Court as stated in Section 95-613. 


Illinois included subdivision (e) as an element of subdivision (d) of 
proposed code 95-6038. The drafters of proposed 95-603, however, felt 
that a warrant of arrest need not always specify bail, and therefore 
made it optional, the reason being that in cases of small magnitude 
bail is generally set and forfeited as a matter of course. 


Subdivision (e) follows the former law that bail must be established 
by a judicial officer rather than an administrative one. As a result the 
section anticipates that where such bail is specified in the warrant the 
procedures provided for in Chapter 11, Bail, may be utilized. Sections 
94-5908-5910 are covered by the bail provision of Chapter 11, sections 
95-1102 and 95-1108. 


Subdivision (f) was designed to replace existing section 94-5908, 
94-5904 and 94-5905. This proposal is similar to the Illinois provision 
(38, § 107-9) but the service of an arrest warrant by a private person 
was omitted as unnecessary and this conforms to the present Montana 
practice (see § 94-5903). The language of the proposed statute does 
not greatly expand the scope of the warrant of arrest, rather it con- 
forms the scope to the desirable practice. The existing sections (94- 
5904 and 94-5905) draw a distinction between warrants issued in 
Justice Courts and warrants issued in District or Supreme Courts. All 
of these warrants can be executed in any part of the State by the 
officer to whom they are issued. The only restriction is in § 94-5905, 
which requires a J.P. warrant to be signed by the County Attorney of 
the issuing county before it can be executed by a peace officer from 
any other than the issuing county. The proposed statute would abolish 
this distinction between the issuing Courts and allow any peace officer 
to whom the warrant is directed, to execute it in any place in the 
State. The proposed change is very minor and since most of the 
warrants are issued in Justice Courts, the change should clarify and 
simplify the procedure and facilitate the process for execution of an 
arrest warrant without any detrimental effects. 


99-604. ARREST WITH A WARRANT. When making an 
arrest by virtue of a warrant, the peace officer making the arrest 
shall inform the person to be arrested of his authority, of the 
intention to arrest him, of the cause of the arrest, and of the fact 
that a warrant has been issued for his arrest, except when he flees 
or forcibly resists before the officer making the arrest has an 
opportunity so to inform him, or when the giving of such informa- 
tion will imperil the arrest. The peace officer making the arrest 
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need not have the warrant in his possession at the time of the 
arrest, but after the arrest, if the person arrested so requires, the 
warrant shall be shown to him as soon as practicable. 


Source: This is basically ALI § 24. 


Comment: This section is couched in the language of ALI § 24 but it 
has been modified to conform to the present Montana law and practice. 
The present Montana statute § 94-6008 does not draw a distinction 
between an arrest with or without a warrant in so far as the officer’s 
conduct is concerned. To preserve uniformity, the commission added 
to the ALI language the requirements that the officer show his author- 
ity and state his intention to arrest the accused. The result is a well 
defined standard for making an arrest with a warrant. This section is 
also more explicit than the present law (See § 94-6009) and takes into 
consideration the desirable clarification as to exactly when the warrant 
must be shown to the arrested person. California recently adopted simi- 
lar language allowing the officer to arrest on a warrant, without having 
the warrant in his presence. This proposal should make the arrest war- 
rant a more effective law enforcement tool when used with modern 
methods of communication. 


95-605. PROCEDURE WHEN WARRANT DEFECTIVE. 
No warrant of arrest shall be quashed or abated nor shall any 
person in custody for an offense be discharged from such custody 
because of technical irregularities not affecting the substantial 
rights of the accused. 


Source: Illinois Code of Criminal Procedure, 38, § 107 - 10. 


Comment: This is a new provision to Montana law. ALI § 5 has a 
similar provision but in greater detail. This section is consistant with 
the idea expressed throughout the revision that a ministerial error 
should not be the basis for defeating the warrant. Only when the 
defendant’s substantial rights have been prejudiced should the warrant 
be quashed. 


95-606. ARREST WITHOUT A WARRANT. A peace officer 
or person making an arrest without a warrant must inform the 
person to be arrested of his authority, if any, of the intention to 
arrest him and the cause of the arrest, except when the person to 
be arrested is actually engaged in the commission of or in an at- 
tempt to commit an offense, or is pursued immediately after its 
commission, or after an escape, or when the giving of such infor- 
mation will imperil the arrest. 


Source: ALI §§ 25 and 26. 


Comment: This section establishes a standard for an arrest made by 
either a private person or a peace officer without an arrest warrant. 
Although the language is different from the present Montana law 
(See § 94-6008) the results under the proposed statute will be the same. 
The ALI language was used, as modified by the commission, to main- 
tain uniformity with the prior section and to clarify the present law. 
Both proposed sections 95-604 and 95-606 require the person making 
the arrest to state (1) his authority, (2) his intention to arrest the 
accused, and (3) the cause of the arrest. 


These two proposed statutes are a restatement of the existing law 
and practice in Montana. The language of the statutes anticipates 
the officer giving appropriate notice of the three items before the 
arrest, either with or without a warrant, but the Montana Court has 
recognized, in case law, the exceptions stated in the proposed statute. 
See State v. Gay, 18 Montana 51, and State v. Bradshaw, 53 Montana 
96. In Altizer v. State, (Oklahoma) 205 P. 1106, 1108 the Court 
stated: “From the foregoing provisions it is seen that the first duty of 
an officer in attempting to make an arrest without a warrant (where 
the arrested person is not arrested during the actual commission of the 
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offense or has escaped and is immediately pursued) is to inform the 
person to be arrested of his authority in so acting and the cause for so 
acting. If this simple provision of the statute were more closely ob- 
served by arresting officers (as it should be), we are convinced that 
there would be much less trouble in making arrests without a warrant.” 
These two proposed statutes establish a standard by which the court, 
arresting officer, and the arrested person can determine if the arrest 
was properly made. 


95-607. TIME OF MAKING ARREST. An arrest may be 
made on any day and at any time of the day or night except that 
a person cannot be arrested in his home or private dwelling place, 
at night, for a misdemeanor committed at some other time and 
place unless upon the direction of a magistrate endorsed upon a 
warrant of arrest. 


Source: ALI § 23 and R.C.M. 1947, § 94-6007. 


Comment: This provision broadens the scope of arrests for misde- 
meanors. The existing code (§ 94-6007) prohibited all misdemeanor 
arrests at night unless by an arrest warrant. The proposed statute 
expands this to allow arrests for all misdemeanors at night, except that 
‘a person cannot be arrested at night in his home for a prior misde- 
meanor without a warrant. This restriction was imposed to prevent the 
police from harassing a person or searching his home on the pretext of 
arresting him for a misdemeanor committeed at some other time and 
place. Allowing the police to arrest for a misdemeanor at night can be 
an effective law enforcement tool provided it is not used as a sham to 
torment a citizen in his home. 


The provision for the time of making felony arrests remains unchanged. 


95-608. ARREST BY A PEACE OFFICER. A peace officer 
may arrest a person when: 

(a) He has a warrant commanding that such person be ar- 
rested, or 

(b) He beheves, on reasonable grounds, that a warrant for the 
person’s arrest has been issued in this state, or 

(c) He believes, on reasonable grounds, that a felony warrant 
for the person’s arrest has been issued in another jurisdiction, or 

(d) He believes, on reasonable grounds, that the person is 
committing or has committed an offense. 


Source: Illinois Code of Criminal Procedure, 38, § 107-2 as modified 
by the commission. 


Comment: This provision is basically a re-enactment of § 94-6003. 
However, the proposed statute states in clear, concise language the cir- 
cumstances under which a peace officer may make an arrest for either 
a felony or a misdemeanor with and without an arrest warrant. 
Subdivisions (a) and (b) relate to arrests for either a felony or mis- 
demeanor based on a warrant of arrest issued in this State. The 
change suggested by these sections was made to conform with proposed 
section 95-604, to allow peace officers to arrest on a warrant which they 
do not have in their possession. This change was necessary and 
desirable in light of modern methods of communication. That is, when 
an officer has been informed that a warrant has been issued for the 
arrest of a person and he locates the suspect, it would be impractical to 
require that the officer go to the station and get the warrant and then 
return to make the arrest. 


Subdivision (c) relates to arrests based on out-of-state warrants. The 
commission felt that this provision should be limited to felony warrants 
only. The Mlinois provision allows arrests based on warrants from 
other jurisdictions on either a felony or a misdemeanor. 

It should be noted that subdivisions (a), (b), and (c) all relate to 
arrests based on arrest warrants. 


ey eee 


CON OOF Chr 


o> OUH Cobo re 


Subdivision (d) is the sole and exclusive provision for arrests for 
either a felony or a misdemeanor without an arrest warrant. Under this 
provision, the theory of arrests for a misdemeanor without a warrant 
would be the same as for a felony without a warrant. This is in con- 
formity with the case law and constitutional requirements that an arrest 
without a warrant must be based upon reasonable (probable) cause. See, 
Montana Constitution, Article III, § 7, and State ex rel. Wong You v. 
District Court, 106 Montana 347, 78 P.2d 358. The scope of arrests for 
misdemeanors has been broadened to allow an arrest for a past misde- 
meanor not committed in the officer’s presence. This may be done with- 
out an arrest warrant but must be based on a showing of probable cause 
and at night can only take place outside the person’s home or dwelling as 
stated in proposed § 95-607. Presently, the officer is often handicapped 
by being unable to arrest for a past misdemeanor not committed in 
his presence, e.g., family squabble or traffic infraction. 

Subdivision (d) adopts the federal rule, and that of many other juris- 
dictions, that an arrest without a warrant may be made on reasonable 
grounds that the person has committed or is committing an offense, 
and not on the basis that “an offense has in fact been committed,” 
(See § 94-6003(3)) which is almost impossible for an officer to deter- 
mine. 


95-609. ASSISTING A PEACE OFFICER. 

(a) <A peace officer making a lawful arrest may command the 
aid of male persons over the age of eighteen. 

(b) A person commanded to aid a peace officer shall have the 
same authority to arrest as that officer. 

(c) A person commanded to aid a peace officer in making an 
arrest shall not be civilly hable for any reasonable conduct in aid 
of the officer. 


Source: Illinois Code of Criminal Procedure, 38, § 107 - 8. 


Comment: The present Montana statute on this subject (§ 94-6006) 
is so brief and vague that it is completely useless. The proposed 
section allows only a police officer to summon assistance. Nearly all 
arrests today are made by police officers and they may, at times, need 
assistance from a private citizen. 


However, it was not deemed essential to give a private person the 
authority to summon assistance. A private person seldom makes an 
arrest and if the suspect is dangerous the person should summon the 
police, not other private persons. Also, problems would arise if a 
private person attempted to make an arrest without probable cause 
and summoned assistance from other private persons. The problem 
would arise with the civil immunity offered in the statute. 


Subdivisions (b) and (c) clarify the problems of the assistant’s 
authority and civil liability. Subdivision (a) establishes a minimum age 
requirement for those persons (males) required to render assistance. 
The proposed statute would have state wide application in that it 
applies to all officers and citizens regardless of the fact that the 
officer is making the arrest outside of his own municipality or county. 
(See § 94-5906). 


95-610. RELEASE BY OFFICER OF PERSON AR- 
RESTED. A peace officer having custody of a person arrested 
without a warrant is authorized to release the person without re- 
quiring him to appear before a court when the officer is satisfied 
that there are no grounds for criminal complaint against the per- 
son arrested. 

Source: With minor change this section was taken from Illinois Code 
of Criminal Procedure, 88, § 107 - 6. 


Comment: This section enunciates the “station adjustment” doctrine 
of release by an officer who has made a legal arrest without a warrant 
but subsequently determines from investigation that there are insuffi- 
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cient grounds for proceeding further with the criminal charge. This 
right of release does not excuse or free from civil responsibility an 
officer who made an illegal arrest. 


This section does not authorize the release of persons arrested under 
a warrant, for the directions in the warrant must be obeyed and such 
persons must be brought before the Court. 


As the law now stands, the only way a person can legally be released 
is by a magistrate upon the initial appearance after arrest (see § 
94-6016). In many situations, an innocent person arrested without cause 
may convince the police of his innocence and still the officer cannot 
legally release him. This may cause the arrested person financial and 
other hardship by being held for a judicial release and an officer would 
subject himself to civil liability if he releases the person. 


Since an officer can arrest without a warrant, he should be able to 
release a person so arrested if there are no grounds for a criminal 
complaint. 


This section is intended to supplement proposed section 95-901(b), 
and the two should be considered together. 


A similar provision may be found in the California Penal Code, section 
849 (b). 


95-611. ARREST BY A PRIVATE PERSON. A private 
person may arrest another when: 

(a) He believes, on reasonable grounds, that an offense is be- 
ing committed or attempted in his presence; or 

(b) When a felony has in fact been committed and he believes, 
on reasonable grounds, that the person arrested has committed it. 


Source: R.C.M. 1947, § 94-6004. 


Comment: This proposal will modify the present Montana law by 
restricting the power of a private person to arrest to the two situations 
stated above. The proposed statute deleted subdivision (2) of § 94-6004 
which allowed a private person to arrest for a felony not committed in 
his presence. Under the deleted subdivision a private person could 
make a legal arrest without probable cause by showing the person 
arrested had committed a felony. This would supposedly allow arrest 
without proof of probable cause. 


The word “offense” used in subsection (2) is broad enough to allow a 
citizen to arrest for misdemeanors and ordinance violations as well as 
felonies committed in his presence. 


The consensus of the commission was that modern law enforcement re- 
quires that most arrests be made by police officers and the right of 
private persons to arrest should be strictly limited. 


95-612. WHEN SUMMONS MAY BE ISSUED. 

(a) When authorized to issue a warrant of arrest a court may 
in leu thereof issue a summons. 

(b) The summons shall: 
(1) Be in writing in the name of the State of Montana; 
(2) State the name of the person summoned and his address, 
if known; 

(3) Set forth the nature of the offense; 

(4) State the date when issued, and the municipality or county 
where issued; a 

(5) Be signed by the judge of the court with the title of his of- 
fice; and 


_(6) Command the person to appear before a court at a certain 
time and place. 
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(c) The summons may be served in the same manner as the 
summons in a eivil action. 


Source: Illinois Code of Criminal Procedure, 38, § 107-11 with slight 
modifications. 


Comment: This is a new provision to Montana criminal law which 
establishes a procedure for getting persons into court without the 
necessity and inconvenience of an immediate arrest. This provision 
vests the J.P. and the District Court Judge with discretion to refrain 
from using a warrant of arrest when they feel the person summoned 
will comply and appear as summoned. The broad language of this 
provision allows the use of a summons in either a felony or misde- 
meanor case. 


The Federal Rules of Criminal Procedure, Rule 4, provide for the use 
of a summons. Also, the statutes of several states provide for the use 
of summons for specific criminal offenses or classes of offenses. It 
has been stated that in England a summons is used in eighty per 
cent of the criminal cases. 


Issuing a summons does not constitute an arrest. In fact, it is a courtesy 
substitute for an arrest when the court, in its discretion, feels that the 
person can be relied upon to appear. Further, it precludes the neces- 
sity of setting bail. 


95-6138. EFFECT OF NOT ANSWERING SUMMONS. Upon 
failure of the person summoned to appear, the magistrate shall 
issue a warrant of arrest. If after issing a summons the magis- 
trate becomes satisfied that the person summoned will not appear 
as commanded by the summons he may at once issue a warrant of 
arrest. 


Source: This provision is taken in part from ALI § 14. 

Comment: This provision allows the magistrate to issue a warrant of 
arrest either before the time for the appearance stated in the summons 
or after the person fails to appear. 


This provision does not make failure to appear a contempt of court as 
does the first sentence of ALI § 14. The commission was of the view 
that the issuance of an arrest warrant would be sufficient if the person 
summoned did not appear. 


The language of the second sentence of the section serves as a directive 
to the magistrate to guide his actions in issuing an arrest warrant. 


95-614. NOTICE TO APPEAR. 

(a) Whenever a peace officer is authorized to arrest a person 
without a warrant, he may instead issue to such person a notice 
to appear. 

(b) The notice shall: 

(1) Be in writing; 

(2) State the name of the person and his address, if known; 

(3) Set forth the nature of the offense; 

(4) Be signed by the officer issuing the notice; and 

(5) Direct the person to appear before a court at a certain 
time and place. 

(c) Upon failure of the person to appear, a summons or war- 
rant of arrest may issue. 


Source: Illinois Code of Criminal Procedure, 38, § 107-12. 


Comment: This section is the counterpart to section 95-612 which 
vests the magistrate with discretion as to whether an arrest warrant is 
necessary to obtain a person’s presence in court. This new provision 
vests similar discretion in a peace officer arresting without a warrant. 


This provision seems to be a workable solution to a very touchy social 
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and legal problem. Since a person is not arrested when he is given 
notice to appear, this method of securing a person’s presence in court 
may save embarrassment for both the police officer and the person who 
received the notice. | 

This notice is a courtesy to the person involved and his failure to 
appear will result in a summons or warrant of arrest being issued. 
The commission did not attach any civil or criminal penalty for failure 
to appear. 


The commission did agree that a procedure patterened after the oper- 
ating procedure of the Montana Highway Patrol on issuing traffic 
citations would be followed. The officer would give the person notice 
and if he failed to appear, then the officer could sign the notice and it 
would become the complaint forming the basis for the warrant of 
arrest. 


95-615. OFFENSES COMMITTED BY CORPORATIONS. 

(a) Upon a charge filed against a corporation for the commis- 
sion of an offense the court shall issue a summons setting forth 
the nature of the offense and commanding the corporation to ap- 
pear before the court at a certain time and place. 

(b) The summons for the appearance of a corporation may be 
served in the manner provided for service of Summons upon a cor- 
poration in a civil action. 

(c) If, after being summoned, the corporation does not appear, 
a plea of not guilty shall be entered by the court having jurisdie- 
tion to try the offense for which the summons was issued, and 
such court shall proceed to trial and judgment without further 
process. 


Source: Illinois Code of Criminal Procedure 38, § 107-18. Bases on 
ALI §§ 15-17. 


Comment: The proposed section continues the present law (see 
R.C. M. §§ 94-9601 to 94-9610) and establishes a standard for proceed- 
ing against a corporation in a criminal action. 

The proposed section is intended to remove surplus language from the 
present code sections without changing the substance. 


95-616. PERSONS EXEMPT FROM ARREST. 

(a) Hlectors shall, in all cases except treason, felony or breach 
of the peace, be privileged from arrest during their attendance at 
election, and in going to and returning from the same. 

(b) Senators and representatives shall, in all cases, except 
felony or breach of the peace, be privileged from arrest during 
the sessions of the state legislature, and in going to and returning 
from the same. 

(c) The militia shall in all cases, except treason, felony or 
breach of the peace, be privileged from arrest during their at- 
tendance at musters and election, and in going to and returning 
from the same. 

(d) Judges, attorneys, clerks, sheriffs, and other court officers 
shall be privileged from arrest while attending court and while 
going to and returning from court. 


Source: Illinois Code of Criminal Procedure, 38, § 107-7. 

Comment: Paragraph (a) is a statement of the traditional statutory 
exemption formerly stated in R.C.M. § 23-308, but placed here for 
purposes of centralization and codification. Paragraph (b) is a codifica- 
tion of Montana Constitution, Article V, § 15. 

The Commission intends the word “militia” as used in paragraph (c) 
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to include the State Militia (see § 77- ne EL The language as to the 
Home Guard is not changed. Paragraph (d) is a new provision. This 
section should cover the situation arising under section 94-5918, con- 
cerning an officer with a prisoner in his custody. Formerly this re- 
ferred to arrest by civil process. 


95-617. MAGISTRATE MAY ORDER ARREST. A magis- 
trate may orally order a peace officer or private person to arrest 
any one committing or attempting to commit a public offense in 
the presence of such magistrate. 


Source: R.C.M. 1947, § 94-6005 verbatim. 


Comment: This section involves no change in the present law and is 
self-explanatory. 


95-618. ROAD BLOCKS. 

(a) Definition. For the purpose of this act, a “temporary 
roadblock” means any structure, device, or means used by the 
duly elected or appointed law-enforcement officers of this state, 
and their deputies, for the purpose of controlling all traffic 
through a point on the highway whereby all vehicles may be 
slowed or stopped. 

(b) Authority to establish roadblocks. The duly elected or ap- 
pointed law-enforcement officers of this state, and their deputies, 
are hereby authorized to establish, in their respective jurisdic- 
tions, or in other jurisdictions within the state, temporary road- 
blocks on the highways of this state for the purpose of identify- 
ing drivers, and apprehending persons wanted for violation of 
the laws of this state, or of any other state, or of the United 
State, who are using the highways of this state. 

(c) Minimum requirements. For the purpose of warning and 
protecting the traveling public, the minimum requirements to be 
met by such officers establishing temporary roadblocks, if time 
and circumstances allow, are: 

1. The temporary roadblock must be established at a point on 
the highway clearly visible at a distance of not less than one 
hundred (100) yards, in either direction. 

2. At the point of the temporary roadblock, a sign shall be 
placed on the center line of the highway displaying the word 
“stop” in letters of sifficient size and luminosity to be readable 
at a distance of not less than fifty (50) yards, in both directions, 
either in daytime or darkness. 

3. At the same point of the temporary roadblock, at least one 
red hght, which shall be a flashing or intermittent beam of light, 
must be placed at the side of the roadway clearly visible to the 
oncoming traffic, at a distance of not less than one hundred (100) 
yards. 

4. At a distance of not less than twe hundred (200) yards 
from the point of the temporary roadblock, warning signs must 
be placed at the side of the highway, containing any wording of 
sufficient size and luminosity, to warn the oncoming traffic that 
a “police stop” lies ahead. A burning beam light, flare, or a lan- 
tern must be placed near such signs for the purpose of attr acting 
the attention of approaching drivers during hours of darkness. 
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A red flag may be used for the same purpose during daylight 
hours. 

(d) Existing law preserved. Nothing in this act shall be 
deemed to limit, or encroach upon the existing authority of Mon- 
tana law-enforcement officers in the performance of their duties 
involving traffic control. 

(e) Penalty. Any person who shall proceed or travel through 
a roadblock without subjecting himself to the traffic control so 
established shall be guilty of a misdemeanor, and shall be pun- 
ished by a fine of not more than five hundred dollars ($500.00), 
or by imprisonment in the county jail for not more than six (6) 
months, or by both fine and imprisonment. 


Comment: Stopping an individual for mere suspicion is not permis- 
sible, although one may be stopped when reasonable grounds for an 
investigation are present. As a result, a stoppage occurring at a 
“oeneral”’ roadblock, where there is not even a suspicion involved, but 
only a problematical chance that there will be discovered some law 
breaker, may be found unconstitutional. 


A general roadblock for checking drivers’ license has been accepted 
by some courts. Aronovity v. City of Miami, 114 So. 2d 784 and Com- 
monwealth v. Mitchell, 355 S.W. 2d 686 (Kentucky 1962), however the 
right to stop may not be used as a “subterfuge” for a detailed search 
of the automobile. Also, roadblocks may be used to apprehend a wanted 
criminal, to thwart a kidnapping attempt, or to check a vehicle for 
unsafe conditions as is allowed in 32-21-155, R. C. M., 1947. But, 94-6030 
seems to allow the stopping of all vehicles on the mere chance that a 
violation of the law might be discovered. It is not limited to those 
situations where it is necessary to apprehend those who have com- 
mitted a serious crime. Thus, 94-6030 might be considered an unreason- 
able interference with personal freedom of movement as is guaranteed 
by the United States Constitution Amendment IV and XIV, § 1. See 
generally the article, Roadblocks 24 Mont. L. Rev. 137 (1963). 


95-619. CLOSE PURSUIT— POWER OF ARREST BY 
OFFICERS OF ANOTHER STATE. 

(a) Any peace officer of another state of the United States, 
who enters this state in close pursuit and continues within this 
state in such close pursuit of a person in order to arrest him, 
shall have the same authority to arrest and hold in custody such 
person, as peace officers of this state have to arrest and hold in 
custody a person on the ground that he has committed a erime 
in this state. 

(b) Hearing as to Locality of Arrest. If an arrest is made in 
this state by an officer of another state in accordance with the 
provisions of section 95-619(a), he shall, without unnecessary de- 
lay, take the person arrested before a judge of a court of record 
who shall conduct a hearing for the sole purpose of determining 
if the arrest was in accordance with the provisions of section 95- 
6196(a) and not of determining the guilt or innocence of the ar- 
rested person. If the judge determines that the arrest was in 
accordance with such provisions, he shall commit the person ar- 
rested to the custody of the officer making the arrest, who shall 
without unnecessary delay take him to the state from which he 
fled. If the judge determines that the arrest was unlawful, he 
shall discharge the person arrested. 


(c) Construction of Act. Section 95-6196( a) shall not be con- 
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strued so as to make unlawful any arrest in this state which 
would otherwise be lawful. 

(d) “State” defined. For the purpose of this act the word 
state shall include the District of Columbia. 

(e) Certification of Act. Upon the passage and approval by 
the governor of this act, it shall be the duty of the secretary of 
the state (or other officer) to certify a copy of this act to the 
executive department of each of the states of the United States. 

(f) Act, how eited. This act may be cited at the Uniform Act 
on Close Pursuit. 


Comment: This is a uniform act (see §§ 94-6023 - 94-6028) and the 
only question to be settled is the final location in the code of this 
provision. It should either come at the end of this section on arrest 
or at the end of the procedural organization under the heading of 
Interstate Proceedings. 


General Comment: 

Proposed Chapter 6 will supplant Chapters 58, 59 and 60 of the present 
code which deals with complaints, warrants of arrest and arrests 
respectively. 

These are a number of sections, however, which will no longer have 
any application and are thereby repealed: 


94-5802. Duty to make complaint. Every person who has reason to 
believe that a public offense has been committed and that a certain 
person has committed such offense, must make complaint of such 
person before a magistrate of the township in which the offense was 
committed, or if there is no magistrate in such township, before the 
nearest magistrate. 

94-5805. Magistrate must issue subpoenas. Any person making com- 
plaint of a public offense must inform the magistrate of all persons 
who have any knowledge of the commission of the offense, and the 
magistrate, at the time of issuing the warrant, must issue subpoenas 
for each person, requiring them to attend, at a specified time, as 
witnesses. 

94-5916. Admission to bail. If the offense charged in the warrant 
issued pursuant to section 94-5914 is a misdemeanor not within the 
jurisdiction of the magistrate to try and punish, the officer must, upon 
being required by the defendant, take him before a magistrate of the 
county in which the warrant was issued, who must admit the defendant 
to bail, and immediately transmit the warrant and complaint and 
undertaking to the clerk of the court in which the defendant is required 
to appear. 

94-5917. Officer in charge of prisoner. An officer who has arrested 
a defendant on a criminal charge, in any county, may carry such 
prisoner through such parts of any county or counties as shall be in 
_the ordinary route of travel from the place where the prisoner shall 
have been arrested, to the place where he is to be conveyed and 
delivered under the process by which the arrest shall have been made; 
and such conveyance shall not be deemed an escape. 


94-6012. Same. Any person who has lawfully entered a house for the 
purpose of making an arrest may break open the door or window 
thereof, if detained therein, when necessary for the purpose of liber- 
ating himself, and an officer may do the same, when necessary for the 
purpose of liberating a person who, acting in his aid, lawfully entered 
for the purpose of making an arrest, and is detained therein. 
94-6021. May be at any time or in any place in the state. If a person 
arrested escapes or is rescued, the person from whose custody he 
escaped or was rescued may immediately pursue and retake him at any 
time and in any place within the state. 

94-6022. May break open door or window if admittance refused. To 
retake the person escaping or rescued, the person pursuang may break 
open any outer or inner door or window of a dwelling-house, if, after 
notice of his intention, he is refused admittance. 

These sections shall be replaced by the bail provisions. 
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94-5918. Proceedings where defendant is taken before another magis- 
trate. If the defendant is brought before a magistrate other than the 
one who issued the warrant, the complaint on which the warrant was 
issued must be sent to that magistrate. 

This section will be covered in proposed Chapter 9 dealing with Initial 
Appearances. 

94-6017. Arrest by telegraph. A justice of the supreme court or a 
judge of the district court, may, by an indorsement under his hand 
upon a warrant of arrest, authorize the service thereof by telegraph, 
and thereafter a telegraphic copy of such warrant may be sent by 
telegraph to one or more peace officers; and such copy is as effectual 
in the hands of any officer, and he must proceed in the same manner 
under it, as though he held an original warrant issued by the magis- 
trate making the indorsement thereon. 

94-6018. Same. Every officer causing telegraphic copies of warrants 
to be sent must certify as correct, and file in the telegraphic office 
from which such copies are sent, a copy of the warrant and indorse- 
ment thereon, and must return the original with a statement of his 
action thereunder. 

These two sections are covered by 95-603 and 95-608(b) of the proposed 
code, and thus no specific reference has been made to arrest by 
telegraph or radio. 

94-6020 shall be covered by the Justice Court section, chapter 20 of 
proposed code. 

94-7808. Warrant, how served. The warrant may be served in any 
county in the same manner as a warrant of arrest, except that when 
served in another county it need not be indorsed by the magistrate of 
that county. 

94-7809. Arrest of defendant. Whether the warrant is served in the 
county in which it was issued or in another county, the officer must 
arrest the defendant and bring him before the court, or commit him to 
the officer mentioned in the warrant, according to the command thereof. 
Chapter 6—Arrest, repeals generally 94-7808 and 94-7809. 


CHAPTER 7. 


SEARCH FOR AND SEIZURE OF EVIDENCE 

95-701. SKARCHES AND SEIZURES—WHEN AUTHOR- 
IZED. A search of a person, object or place may be made and 
instruments, articles or things may be seized in accordance with 
the provisions of this chapter when the search is made: 

(a) Asan incident to a lawful arrest. 

(b) With the consent of the accused or of any other person 
who is lawfully in possession of the object or place to be searched, 
or who is believed upon reasonable cause to be in such lawful 
possession by the person making the search. 

(c) By the authority of a valid search warrant. 

(d) Under the authority and within the seope of a right of 
lawful inspection granted by law. 


Source: New material. 


Comment: This is new and has no counterpart in present Montana 
statutes or other codes. It is intended to state the law as to when 
searches and seizures are authorized and codifies the present law as 
laid down by state and federal decisions. 


It is the law in Montana that a search and seizure may be made with- 
out a warrant where the individual freely and intelligently gives his 
unequivocal and specific consent to search, uncontaminated by any 
express or implied duress. State v. Tomich, 332 F.2d 987 (9th Cir.) Also 
see: State v. Nelson, 130 Mont. 466, 304 P.2d 1110. 


Tacit consent for a search, however, has not been discussed by the Mon- 
tana court, although the question has been slightly broached in other 
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jurisdictions. An otherwise unlawful police search of a hotel room may 
not rest upon the consent of the hotel proprietor. Stoney v. State of 
California, 84 S. Ct. 889 and Lustig v. U. S., 69 S. Ct. 1872. This does 
not mean that a person engaged by the hotel, maids, janitors and re- 
pairmen, in performance of their duties, cannot enter the room. 


When the phrase of section two, ‘for who is believed upon reasonable 
cause to be in such lawful possession by the person making the search 
...’, is construed there may be some question as to its constitutionality. 
In People v. Jennings, 298 P.2d 56, 142 Cal. A.2d 160 the court stated 
consent to search must be given by the man whose house is searched or 
by someone able to speak for him. And in Tomkins vy. San Francisco, 378 
P.2d 113, 27 Cal. Rptr. 889, it was found that one joint occupant of an 
apartment may not give consent to search while away from the premises, 
which would justify a search over the objection of another joint occu- 
pant present on the premises at the time. However, in one instance, 
where a babysitter to whom the defendant had intrusted a key to his 
apartment gave permission to search, the search was concluded lawful. 
People v. Misquez, 3138 P.2d 206, 150 Cal. A.2d 471. 


It is therefore the commission’s feeling that subsection (2) may be 
upheld if the court in its construction takes a rather conservative 
point of view. The justification for any search is probable cause and 
the legitimacy of the search should be predicated upon its reasonable- 
ness. Insofar as a peace officer acts reasonably and within the confines 
of this section, the search should be constitutionally permissible. 


Subsection (4) is not meant to broaden any right to inspection, but only 
to provide when search and seizure may be made under constitutionally 
authorized inspections. Therefore, reasonable regulatory statutes which 
are designed to protect the public welfare are not within the protection 
of unreasonable search and seizures (e.g., right of livestock inspectors 
to inspect, etc.) 


95-702. SCOPE OF SEARCH WITHOUT WARRANT. 
When a lawful arrest is effected a peace officer may reasonably 
search the person arrested and the area within such person’s 
immediate presence for the purpose of: 

(a) Protecting the officer from attack, or 

(b) Preventing the person from escaping, or 

(c) Discovering and seizing the fruits of the crime, or 

(d) Discovering and seizing any persons, instruments, ar- 
ticles or things which may have been used in the commission of, 
or which man constitute evidence of, the offense. 

Source: With slight change this section comes from Section 108-1, 
Illinois Code of Criminal Procedure. 


Comment: This section is a slight modification of Illinois Code Section 
108-1, but with slight changes to clarify the right of seizure. The right 
to search a person incident to arrest has always been recognized in this 
country (Weeks v. U. S., 232 U.S. 383). What may be seized incident 
to an arrest has been set out by both Federal and Montana cases. (See 
U.S. v. Rabinowitz, 339 U.S. 56; Gouled v. U.S., 255 U.S. 298; State 
v. Benson, 91 Mont. 21, and State v. Wong You, 106 Mont. 347.) The 
above provision merely codifies the present law set forth in these de- 
cisions. 


95-703. SEARCH WARRANT DEFINED. A search warrant 
is an order in writing, in the name of the state, signed by a judge, 
particularly describing the thing or place to be searched and the 
instruments, articles or things to be seized, directed to a peace 
officer, commanding him to search for personal property and 
bring it before the judge. 


Source: Section 94-301-1, R.C.M., 1947. 


Comment: This section is almost identical with the present section, with 
the addition of the requirement that the warrant particularly describe 
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the place to be searched and the things to be seized. Also refer to the 
comment under proposed section 95-705. 


95-704. GROUNDS FOR SEARCH WARRANT. Any judge 
may issue a search warrant upon the written application of any 
person that an offense has been committed, made under oath or 
affirmation before him which: 

(a) States facts sufficient to show probable cause for issu- 
ance of the warrant, 

(b) Particularly describes the place or things to be searched, 
and 

(c) Particularly describes the things to be siezed. 


Source: Section 108-3, Illinois Code of Criminal Procedure, with consid- 
erable variation. 


Comment: This section is designed to set forth the requirements essen- 
tial to obtain a search warrant: facts showing probable cause made 
under oath, particular description of the place to be searched, and a par- 
ticular description of the things to be seized. Further it should be 
noted the statute contemplates the actual presence, before the mag- 
istrate, of the individual making the application. 


The intention of this section is to follow U. S. Supreme Court decisions 
on this point (e.g., Jones v. U.S., 362 U.S. 257; Aguilar v. State of 
Texas, 84 S. Ct. 1509, 378 U.S. 108 (1964)). 


95-705. SCOPE OF SEARCH WITH WARRANT. A search 
warrant may authorize the seizure of the following: 

(a) Contraband, 

(b) Any instruments, articles or things which are the fruits 
of, have been used in the commission of, or which may constitute 
evidence of, any offense, 

(¢) Any person who has been kidnapped in violation of the 
laws of this state, or who has been kidnapped in another juris- 
diction and is now concealed within this state. 


Source: Section 108-3 (a) and (b), Illinois Code of Criminal Procedure. 


Comment: The intent of this provision is to set out as expansively as 
possible the items which may be seized under a search warrant (see sub- 
section (2)). Subsection (3) is a new provision taken from Illinois and 
provides for the case when the search is for a person who has 
been kidnapped. This section basically codifies present law set down by 
federal and state cases. (See State v. Bisaecla, 213 Atl.2d 185.) 

This proposed provision does not eliminate the necessity of “particu- 
larly describing” the place to be searched or the things to be seized as is 
required by proposed statute 95-703, our state constitution, Art. III, 
§ 7, and the United States Constitution, Amendment 4. 


The courts are not clear and exacting as to the requirement of descrip- 
tion. Describing an apartment building generally, and not an explicit 
apartment is not sufficient. People v. Estrada, 44 Cal. Rptr. 165. Where 
books are to be seized the most “scrupulous exactitude” must be used 
when the basis for their seizure is ideas which they contain. Stanford 
v. Texas, 85 S.Ct. 506. Thus, to determine the particular description 
necessary to meet the statutory and constitutional requirements may be 


made only in view of the facts and circumstances of the particular 
case. 


99-706. FILING OF APPLICATION. The application on 
which the warrant is issued shall be retained by the judge but 
need not be filed with the clerk of the court nor with the court if 
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there is no clerk, until the warrant has been executed or has been 
returned “not executed”’. 


Source: Section 108-4, Illinois Code of Criminal Procedure, with changes. 


Comment: The purpose is to provide for safekeeping of the original 
documents (by stating the application ‘“‘shall be retained by the magis- 
trate”) while not making it mandatory to file the warrant until after 
execution. This procedure keep the proceeding from becoming a matter 
of public record and prevents leaks of information from the Clerk’s 
office until the warrant is executed, and it also protects the innocent 
person being searched from harmful publicity. 


95-707. BY WHOM SERVED. A search warrant may in all 
cases be served by any of the officers mentioned in its direction, 
but by no other person except in aid of the officer on his requir- 
ing it, he being present and acting in its execution. 


Source: Section 94-301-8, R. C. M. 1947, verbatim. 


99-708. SERVICE AND EXECUTION OF SEARCH WAR- 
RANTS. Service of a search warrant is made by exhibiting the 
original warrant at the place to be searched. If the warrant is 
executed, a duplicate copy, and a receipt for all articles taken shall 
be left with any person from whom any instruments, articles or 
things are seized, or, if no person is available, the copy and re- 
eeipt shall be left at the place from which the instruments, ar- 
ticles or things were seized. Failure to give or leave such a re- 
ceipt shall not render the evidence inadmissible in a trial. 


Source: Section 108-6, Illinois Code of Criminal Procedure. 94-301-13 
(R. C. M. 1947). 


Comment: This provision basically follows the Illinois Code but in 
addition provides for specific directions as to the manner in which the 
search is made and specifies that failure to give a receipt is not a defect 
which will render the evidence inadmissible. The intent of this provision 
is to provide for adequate notice to the possessor of the goods or prem- 
ises by requiring a copy to be left with him or at the place where the 
ss or things are seized. This section is substantially the same as 
-301-13. 


vo-(09. USE OF FORCE IN EXECUTION OF SEARCH 
WARRANT. All necessary and reasonable foree may be used to 
execute a search warrant or to effect an entry into any building 
or property or part thereof to execute a search warrant. 


Source: Section 108-8, Illinois Code of Criminal Procedure. 


Comment: This section will replace 94-301-9, which provides “the officer 
may break open any outer or inner door...” This is language taken 
from the days of Lord Coke. The new section uses language employed 
by the modern courts and is consistent with the amount of force allowed 
in effecting an arrest (e.g., U.S. v. Lord, 184 F. Supp. 923). This sec- 
tion also is implicitly meant to replace 94-301-10. 


95-710. DETENTION AND SEARCH OF PERSONS ON 
PREMISES. In the execution of the warrant the person execut- 
ing the same may reasonably detain and search any person in the 
place at the time: 

(a) To protect himself from attack or, 
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(b) To prevent the disposal or concealment of any instru- 
ments, articles or things particularly described in the warrant. 


Source: Section 108-9, Illinois Code of Criminal Procedure. 


Comment: There is no counterpart to this section in the present Mon- 
tana statutes. It provides a necessary safeguard for the court issuing 
the warrant and the officer executing it to see that the officer’s safety 
is assured and the purpose of the warrant is carried out without inter- 
ference. The case law in this area is confused and unclear and statu- 
tory clarification seems both necessary and desirable. The word “rea- 
sonably” applies to both time and manner. 


95-711. WHEN WARRANT MAY BE EXECUTED. The 
warrant may be executed at any time of any day or night. The 
warrant shall be executed within ten days from the time of issu- 
anee. Any warrant not executed within such time shall be void 
and shall be returned to the court or the judge issuing the same as 
“not executed.” 


Source: Sections 108-6 and 108-13, Illinois Code of Criminal Procedure. 


Comment: This section combines 94-101-11 and 94-101-12 (R.C.M. 
1947) into a more concise and complete provision. It does not change the 
present law. The 10-day limit was retained because the drafters believed 
it gives the officer sufficient leeway as a practical matter, and at the 
same time denies him unbridled discretion. 


95-712; RETURN TO COURT OF THINGS /SHiziee 
UNDER SEARCH WARRANT. The return of the warrant and 
all instruments, articles and things seized shall be made promptly 
before the judge who issued the warrant, or if he is absent or 
unavailable, before the nearest available judge and shall be aec- 
companied by a written inventory of any property taken, verified 
by the person executing the warrant. The judge shall, upon re- 
quest, deliver a copy of the inventory to the person from whom 
or from whose premises the property was taken and to the appli- 
cant for the warrant. 


Source: Section 108-10, Illinois Code of Criminal Procedure. 


Comment: This section not only requires a return to the magistrate 
issuing the warrant, if available but in addition provides for a copy of 
the inventory to the deprived possessor of the goods to insure an ade- 
quate record of what was taken for the protection of both parties, This 
section is substantially the same as the present Montana Code and 
merely combines 94-301-16 and 94-301-17. 


90-713. CUSTODY AND DISPOSITION OF THINGS 
SEIZED UNDER SEARCH WARRANT. The judge before 
whom the instruments, articles or things are returned shall enter 
an order providing for their custody or appropriate disposition 
pending further proceedings. | 


Source: Section 108-11, Illinois Code of Criminal Procedure. 


Comment: The words “appropriate disposition” were inserted in the 
Illinois proyeon ie give the EAU ey in disposing in an appropriate 
manner of such items as perishables or cattle when there i lli 

market (See 94-301-15). ee 


Jo-714. CUSTODY AND DISPOSITION OF THINGS 
SEIZED WITHOUT SEARCH WARRANT. Any peace officer 
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the person from whose possession they are taken, but failure to 
give such a receipt shall not render the evidence seized inadmis- 
sible upon a trial. 

If an arrest has been made all instruments, articles or things 
seized on a search without warrant shall be delivered to the judge 
before whom the person arrested is taken, and thereafter handled 
and disposed of in accordance with Sections 95-712, 95-714 and 
95-715. If the person arrested is released without a charge being 
preferred against him, all instruments, articles or things seized 
from him, other than contraband, shall be returned to him upon 
release. 

If no arrest has been made such instruments, articles or things 
may be retamed in the custody of the officer making the seizure 
for a time sufficient for investigation of the supposed crime, 
after which they must be delivered to the proper judge for dis- 
position in accordance with sections 95-712, 95-714 and 95-715, or 
returned to the person from whom they were taken. 


Source: Section 108-2, Illinois Code of Criminal Procedure. 


Comment: The first paragraph of this section was drafted by the 
Commission to act as a safeguard for the person from whom property 
has been taken and is consistent with seizure of property under war- 
rant (95-707). The last two paragraphs are the same as Section 108-2 
of Illinois Code. The intent of this section is to conform the procedure 
for handling things seized on an incidental search to that prescribed for 
things seized on a warrant. (See 95-707.) 


Any “taking” by a police officer amounts to a seizing as far as this 
code is concerned. 


95-715. RETURN OF PROPERTY SEIZED. Any person 
claiming the right to possession of property seized as evidence 
may apply to the judge to whom it has been delivered for its re- 
turn. The judge shall give such notice as he deems adequate to 
the county attorney and, all persons who have or may have an 
interest in the property and shall hold a hearing to hear all claims 
to its true ownership. If the right to possession is proved to the 
judge’s satisfaction, he shall order the property, other than con- 
traban, returned if: 

(a) The property is not needed as evidence or, if needed, sat- 
isfactory arrangements can be made for its return for subsequent 
use as evidence, or 
(b) All proceedings in which it might be required have been 
completed. 


Source: New material. 


Comment: This is a new section written by the Commission primarily to 
assist people whose property has been seized and held for extended 
periods without any fault on their part. It sets up machinery whereby 
they can demand the return of their property. 


95-716. DISPOSITION OF UNCLAIMED PROPERTY. If 
property seized as evidence is not claimed within six (6) months 
of completion of the case for which it was seized, and if, after 
proper inquiry, the judge cannot ascertain or locate any person 
entitled to its possession, he must order the property to be sold 
by the sheriff. The proceeds from such sale, after deduction of 
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the costs of storage and preservation of the property, must be 
paid into the county treasury. 


Source: New material. 

Comment: This section is intended to replace Section 94-9705, R.C. M. 
1947, which provides for disposition of unclaimed property, the owner 
of which is unknown, but limits the remedy to property which has been 
stolen or embezzled. This section provides for disposition of unclaimed 
property of any type. 


95-717. WHEN SEARCH AND SEIZURE NOT ILLEGAL. 
No search and seizure, whether with or without warrant, shall 
be held to be illegal as to a defendant if: 

(a) The defendant has disclaimed any right to, or interest in 
the place or object searched and the instruments, articles or 
things seized, or 

(b) No right of the defendant has been infringed by the search 
and seizure, or 

(c) Any irregularities in the proceedings do not affect the 
substantial rights of the accused. 


Source: Section 108-14, Illinois Code of Criminal Procedure. 


Comment: This is a combination of Section 108-14 of the Illinois Code 
which provides that there should not be suppression of evidence for 
mere technical violation; an attempt at codifying the rule of State v. 
Nelson, 180 Mont. 466, pertaining to disclaimers, and an attempt to set 
up a definite rule on the question of whether a defendant may plead the 
infringement of rights of a person other than himself as a ground for 
suppressing evidence. The court, however, must construe this rule in the 
light of the United States Supreme Court ruling in Jones v. U.S., 362 
U.S. 257. In the Jones case it was stated that the conviction hinged on 
the fact that the fruits of the search were admitted into evidence on the 
ground that “petitioner did not have possession of the narcotics at the 
time”. This, says the court, is inconsistent, for the possession of which 
provided the foundation for conviction should give him standing to dis- 
pute the legality of search and seizure. Thus the defendant has standing 
by the very nature of the charge in the indictment or information. The 
court also declares that “anyone legitimately on the premises where a 
search occurs may challenge the legality by way of a motion to sup- 
press, where its fruits are proposed to be used against him.” Therefore 
the old common-law property principles determining the defendant’s 
interest in the premises—was he a guest, invitee, etc.—are no longer 
used to establish standing. 


The California case of People v. Martin, 45 Cal.2d 755, 290 P.2d 855 
rejects the standing requirement entirely on the theory that the purpose 
of the exclusionary rule was to deter lawless enforcement of the law, and 
thus the best way to have complete adherence to the Fourth Amend- 
ment was to exclude all illegally seized evidence, regardless who the 


aAea was. This appears to be the general California rule at the present 
ime. 


99-718. ADMISSIBILITY IN OTHER PROCEEDINGS. 
Instruments, articles or things lawfully seized are admissible as 
evidence upon any prosecution or proceeding whether or not the 
prosecution or proceeding is for the offense in connection with 
which the search was originally made. 


Source: New material. 


Comment: There is no present equivalent in the Montana or Illinois 
Code. This section is necessary to settle definitely the question of use 
of property seized for another offense. 
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CHAPTER 8. THE OFFICE OF THE CORONER 


95-801. OFFICE OF THE CORONER—REQUIREMENTS 
AND SELECTION. In counties with a population in excess of 
25,000 by the latest United States census, the coroner shall be a 
licensed physician. In counties with a population less than 25,000, 
the board of county commissioners may require that the coroner 
be a physician. In any county where the coroner is required to be 
a physician, 150 days before any general election, the board of 
county commissioners shall require the county medical associa- 
tion to submit a list of two or more names of licensed physicians 
in the county. If no physician files for the office, the board of 
county commissioners shall cause the names of such list to be 
placed on the ballot without party designation and without filing 
fees in the general elections. 


Source: Patterned after N.Y. County Law, Section 400 (2), with 
slight variation. 


Comment: It is the belief of the drafters of this code that the prelim- 
inary determination of whether a crime has been committed and fixing 
responsibility is primarily a police function. In addition, it is generally 
recognized that a coroner seldom has the training to investigate 
properly and that in most instances an inquisition is a clumsy means of 
assisting that investigation. 


Therefore, the power of a coroner to investigate and to hold inquests 
has been restricted in this chapter. 


The primary function of the coroner is to investigate deaths of a nature 
that can only be accomplished by one with medical knowledge. Because 
of the small number of doctors in many counties in the state, the 
physician requirement is mandatory only for the larger counties where 
the coroner’s office is most active. According to the 1960 U.S. census, 
only seven counties would be required to have a physician as a coroner. 
These counties are: (1) Yellowstone 79,016 (2) Cascade 73,418 (3) 
Silver Bow 46,454 (4) Missoula 44,663 (5) Flathead 382,965 (6) Lewis 
& Clark 28,006 (7) Gallatin 26,045. See also 16-2406. 


95-802. CORONER TO HAVE AUTOPSY—WHEN. If, in 
the opinion of the coroner, an autopsy is advisable, he may auth- 
orize one and may retain a physician to perform it. A full record 
of the facts found shall be made in duplicate, the coroner retain- 
ing one copy, and delivering the other to the county attorney. 
Performance of autopsies is within the discretion of the coroner, 
except that the county attorney or attorney general may require 
one. 


Comment: This section, in conjunction with Section 95-801, gives the 
coroner wide discretion to perform or provide for autopsies to be per- 
formed. This is consistent with primary function of the office. This 
section specifically authorizes autopsies without the holding of inquests. 
Records and reports of autopsies made under this act shall be received 
as evidence in any court or other proceeding, except that statements 
by conclusions on extraneous matters are not intended to be made 
admissable. The person preparing a report hereunder given in evidence 
may be subpoenaed as a witness in any civil or criminal case by any 
party. Copies of report, when duly attested by the coroner shall be 
received in any proceeding as the original and are to be part of the 
public record. 


95-803. CORONER TO HOLD INQUEST—WHEN. The 
coroner shall hold an inquest only if requested to do so by the 
county attorney of the county in which death occurred or by the 
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county attorney of the county in which the acts or events causing 
death occurred. For holding such inquest, the coroner must sum- 
mon a jury of not more than nine persons, qualified by law to 
serve as jurors. Such inquest is to be held in accordance with 
sections 95-804 through 95-810 of this act. 
Comment: The purpose of this provision is to eliminate the coroner’s 
inquest except when the county attorney requests one to be held. See 


paragraph 1 of the comment to Section 95-801. The county attorney 
should request inquests to be held when he believes them necessary in: 


(a) All violent deaths, whether apparently homicidal, suicidal, or 
accidental. 


(b) Deaths not caused by readily recognizable disease, disability 
or infirmity, where there is a reasonable possibility of crim- 
inal action. 


(c) Deaths under suspicious circumstances. 


(d) Deaths from causes which might constitute a threat to public 
health. 


(e) Deaths of inmates of public institutions not hospitalized 
therein for disease. 


(f) Deaths from occupational disease or hazards. 


95-804. JURORS TO BE SWORN. When six or more of the 
jurors attend, they must be sworn by the coroner to inquire who 
the person was, and when, where, and by what means he came to 
his death, and into the circumstances attending his death; and to 
render a true verdict thereon, according to the evidence offered 
to them, or arising from the inspection of the body. 


Source: R.C.M. 1947, 94-201-2. 


99-805. WITNESSES TO BE SUBPOENAED. A coroner 
may issue subpoenas for witnesses, returnable forthwith; or at 
such time and place as he may appoint, which may be served by 
any competent person. He must summon and examine as wit- 
nesses every person who, in his opinion, or that of the jury, 
has any knowledge of the facts, and may summon a surgeon or 
physician to inspect the body, and give a professional opinion as 
to the cause of the death. 


Source: R.C.M. 1947, 94-201-3. 


95-806. WITNESS COMPELLED TO ATTEND. A witness 
served with a subpoena may be compelled to attend and testify, 
or be punished by the coroner for disobedience in like manner as 
upon a subpoena issued by a justice of the peace. 


Source: R.C.M. 1947, 94-201-4. 


99-807. VERDICT OF JURY IN WRITING, WHAT 7O 
CONTAIN. After inspecting the body and hearing the testimony, 
the Jury must render their verdict, and certify the same in writ- 
ing, signed by them and setting forth who the deceased person is, 
and when, where, and by what means he came to his death; and 
if he was killed, or his death occasioned by the act of another by 
eriminal means, who committed the act. — 


Source: R.C.M. 1947, 94-201-5, with modification of the last phrase. 


ee ee 


COUON HOF toto 


a" 
o> OV Co DOF 


Ore Cobo Fr Oe Gobo Fr ho 


> OUR Co bor 


95-808. TESTIMONY IN WRITING AND WHERE FILED. 
The testimony of the witnesses examined before the coroner’s 
jury must be reduced to writing by the coroner, or under his 
direction, and forthwith filed by him, with the inquisition, in the 
office of the clerk of the district court of the county. The coro- 
ner must order the inquest proceedings recorded and transcribed 
by a qualified stenographer and such recording and transcribing 
expenses shall be paid by the county upon claims duly rendered 
and certified to by the coroner in the same manner as other claims 
against the county are paid. 


Source: R.C.M. 1947, 94-201-6. 


95-809. EXCEPTION. If however, the person charged with 
the commission of the offense is arrested before the inquisition 
ean be filed, the coroner must deliver the same, with the testimony 
taken to the magistrate before whom such person may be brought, 
who must return the same, with the depositions and statement 
taken before him, to the office of the clerk of the district court. 


Source: R.C.M. 1947, 94-201-7. 


95-810. INQUEST SHALL BE PUBLIC. If an inquest is 
held the proceedings shall be public. 


Source: New provision. 


Comment: Under this act, an inquest will only be held at the request 
of the county attorney. It is the belief of the drafters that the primary 
purpose of the inquest is to “clear the air” in the case of a controver- 
sial death and to require a secret inquest would defeat this objective. 


95-811. PROPERTY FOUND ON BODY—TO WHOM DE- 
LIVERED. Any property found with or upon the person of the 
deceased, if there be no person entitled by law to such money or 
property, shall be turned over by the county coroner to the 
sheriff, to be held until disposed of according to law. 

Comment: Patterned after Iowa Code, Section 339.11. The property of 
a deceased is currently handed over to the county treasurer, R.C.M. 1947, 


Section 16-3403, but it is thought a better practice is to turn it over to 
the Sheriff. This section would repeal § 16-3408. 


95-812. MUST KEEP REGISTER. The county coroner shall 
keep an official register, in which he must enter the date of hold- 
ing all inquests, the cause of death, if known, and the name of the 
deceased, when known, and when not, such description of the de- 
ceased as may be sufficient for identification. 


Source: R.C.M. 1947, 16-3407 with only slight modification. 


95-8138. STATEMENT BEFORE ALLOWING ACCOUNTS 
OF CORONER. Before allowing the accounts of the coroner, the 
board of county commissioners must require him to file with the 
clerk of the board, a statement in writing, verified by his affidavit, 
showing : 

1. The amount of money or other property belonging to the 
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estate of the deceased person, which has come into his possession 
since his last statement; 
2. The disposition made of such property. 


Source: R.C.M. 1947, 16-3404. 


95-814. JURISDICTION OF CORONER. When death occurs 
as a direct result of acts or events which oceurred in another 
county, the coroner of either county shall have jurisdiction. 

Source: Patterned after Georgia Code Annotated Section 21-203 (6). 


This provision is intended to preclude jurisdictional disputes over the 
body. 


95-815. LIABILITY OF A MORTUARY OR PHYSIGis 
No person or firm owning a mortuary or any person employed in 
such a mortuary shall be lable for the acts of the coroner per- 
formed in the removal of any body to a mortuary or during the 
course of an autopsy on such body. No eriminal or civil action 
shall arise against a licensed physician for performing an autopsy 
authorized by this act. 


Source: Patterned on Utah Code, Section 26-20-10. Intended to protect 
those who may be requested to act by the coroner. 


95-816. CORONER TO BURY BODY, WHEN—EXPENSE 
OF INTERMENT. When an inquest or autopsy is held by the 
coroner, and no other person takes charge of the body of the de- 
ceased, he must cause it to be decently interred; and if there is not 
sufficient property belonging to the estate of the deceased to pay 
the necessary expenses of burial, the expenses as approvd by the 
county commissioners are a legal charge against the county. 


Source: R.C.M. 1947, 16-3402, with slight modification. 


95-817. THE CORONER SHALL HAVE NEEDED ASSIST- 
ANCE. The county commissioners are authorized to provide and 
pay for such laboratory facilities, such deputy coroners, and 
other technical and clerical assistance as may be required by the 
county coroner. 


Source: To replace Section 16-3408 which allows appointment of a 


enn ae by the coroner in counties with population in excess of 
9 . 


99-818. FEES OF CORONER. For each autopsy made 
under this act, including the making of the required reports, the 
county coroner shall receive a fee of $15.00 plus his actual ex- 
penses. When the county attorney requires an inquest, the coro- 
ner shall receive $15.00 for holding such inquest. When a coroner 
who is a physician makes an autopsy in accordance with this act, 
he shall receive a reasonable fee for the performance of such 
autopsy. The coroner is entitled to receive and collect for his own 
use the following fees: 
¢ For each day or fraction of day engaged in holding an inquest, 
five dollars ($5.00), provided that not more than two days’ fees 
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shall be charged for holding an inquest in any one case; 

For subpoenaing each witness, including copy of subpoena, 
thirty cents (30¢) ; 

For summoning each juror, including copy of summons, thirty 
cents (30¢) ; 

For each oath administered, five cents (5¢) ; 

For making transeript of testimony, per folio, fifteen cents 
(15¢) ; 

For each mile actually traveled in the performance of any duty, 
seven cents (7¢); 

For filing papers, each five cents (5¢) ; 

The total amount of fees allowed by the board of county com- 
missioners to a coroner, except when acting as sheriff, must not 
exceed twenty-one hundred dollars ($2100.00) in any one year, 
including compensation paid all clerks, stenographers and other 
clerical assistants employed by him, provided the coroner in a 
county having a population of forty-five thousand (45,000) or 
more, according to the latest federal census enumeration, may, at 
the discretion of the county commissioners receive a salary not 
to exceed three thousand seven hundred fifty dollars ($3750.00) 
per year and mileage as above provided in lieu of all fees above 
mention, and all clerical and stenographic help except as pro- 
vided in section 16-5408, shall be included in such salary. Said 
population is to based on the latest United States census. 

A justice of the peace, acting as coroner, is allowed the same 
fees as the coroner, and no more. 

If acting as sheriff, the coroner is allowed the same fees as 
sheriff or constable for like services. 


Source: The fees provided in this section are intended to replace those 
of 25-236 dealing with coroner’s fees. 
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INITIAL APPEARANCE OF ARRESTED PERSON 

95-901. DUTY OF PERSON WHO HAS MADE AN AR- 
REST. 

(a) Any person making an arrest under a warrant shall take 
the arrested person without unnecessary delay before the judge 
issuing the warrant, or if he is absent or unable to act, before the 
nearest or most accessible judge of the same county. If an arrest 
is made in a county other than the one in which the warrant was 
issued the arrested person shall be taken without unnecessary de- 
lay before the nearest and most accessible judge in the county 
where the arrest was made. 

(b) Any person making an arrest without a warrant shall 
take the arrested person without unnecessary delay before the 
nearest or most accessible judge in the same county and a com- 
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plaint, stating the charges against the arrested person, shall be 
filed forthwith. 


Comment: This provision includes the requirement of an appearance 
before a magistrate without unnecessary delay after arrest in cases of 
arrest with a warrant. 

It is the commission’s intention to limit the return, where no warrant 
is issued, to one before a justice of the peace or district court judge. 
This should afford greater protection to the defendant as well as the 
state. 

This is comparable to Illinois Code, Section 38, § 109-1 which allows a 
first appearance in the county where the arrest is made rather than 
forcing the arrested person to be removed to another county for the 
purpose of stating the charge and setting bail. Cf. A.L.I. provision, 
Sec. 7. 


Sub (b) is approximately the same as the present code requirements as 
to substance although it does not provide for the delivery of an arrested 
person to a peace officer as an alternative to appearance before a 
judge by the person making the arrest. It would seem that while the 
private person making the arrest may summon police assistance and the 
arrested person would proceed to the judge under the custody and con- 
trol of the police officer it is not too much of a burden to require the 
private arresting person to accompany the peace officer to the judge and 
assist in making the complaint. 


95-902. DUTY OF THE COURT. The judge shall inform the 
defendant: 

(a) Of the charge against him; 

(b) Of his right to counsel; 

(c) Of his right to have counsel assigned by a court of rec- 
ord, in accordance with the provisions of section 95-1001 ; 

(d) That he is not required to make a statement and that any 
statement made by him may be offered in evidence at his trial; 

(e) Admit the defendant to bail in accordance with the provis- 
ions of this code. 

After the initial appearance a justice of the peace court shall, 
within a reasonable time, hold a preliminary examination unless 
the defendant waives a preliminary examination or the district 
court has granted leave to file an information or an indictment 
has been returned, or the case is triable in justice court. 


Comment: This section is not a basic extension of existing law to the 
extent that it augments the requirements that the defendant be taken 
before a magistrate without unreasonable delay after arrest. Existing 
law seems to require such an “initial appearance” in cases of arrests with 
or without a warrant. See R.C.M., Sec. 94-5907, Secs. 94-5912, 5910, 
5911—-Sec. 94-6511, 6508. But see State v. Johnson, 367 P.2d 891 at 892 
—failure to so act would not vitiate conviction or suffice as grounds for 
a motion to quash. Insofar as substantive rights are not injured by an 
unlawful detention—there is no prejudice and no reversal although 
there might be a suit for false arrest or unlawful detention. Further, 
any time the defendant’s substantive rights are prejudiced it will be 
ground for reversal whether this provision is included or not. It seems 
that it would be less likely that the defendant’s constitutional rights 
would be abridged (according to federal determinations) if the above 
procedure was rigorously followed. 


Under this provision, the defendant will have been duly informed of his 
constitutional rights (the right to know the charge against him, the right 
to counsel, the right to remain silent and the right to bail) as early as 
possible and therefore the entire subsequent procedure is apt to be 
looked upon with more favor by the “reviewing federal courts.” 
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CHAPTER 10. RIGHT TO COUNSEL 


95-1001. RIGHT TO COUNSEL. Every defendant brought 
before the court must be informed by the court that it is his right 
to have counsel before proceeding and must be asked if he desires 
the aid of counsel. The defendant, if charged with a felony, must 
be advised that counsel will be furnished at state expense if he is 
unable to employ counsel. If the offense charged is a felony and 
if the defendant desires counsel and is unable to employ counsel 
a court of record must assign counsel to defend him. If the of- 
fense charged is a misdemeanor and if the defendant desires 
counsel and is unable to employ counsel a court of record, in the 
interest of justice, may assign counsel to defend him. 


Source: New provision drafted by commission. 


Comment: The right to counsel is provided for in the U. S. Constitution 
(14 Amend. Due Process Clause), the Montana Constitution (Art. III, 
Sec. 16) and in current Montana statutes, (See Sections 94-4806(1), 
94-6101 and 94-6512). Proposed section 95-1001 also provides for the 
right to counsel by requiring the defendant, when brought before a 
court of record, be informed of his right to counsel and asked if he de- 
sires counsel. If he is indigent and charged with a felony he must be 
advised that counsel will be provided at state expense. Also refer to 
95-902(c). 

The court must determine whether the defendant is indigent, i.e., unable 
to employ counsel, and therefore entitled to assigned counsel. In making 
this determination the court may wish to consider such factor as income, 
property owned, savings, investments, pensions, unemployment compen- 
sation, social security, resources of spouse, parents, or relatives, and the 
number and age of dependents. The defendant’s ability to post bail may 
be another consideration. A recent survey of Montana judges and county 
attorneys indicated that the determination of indigency is lenient, but 
not too lenient. (Assinged Counsel in Montana, 26 M.L. R. 1.) 


The question of appointed counsel where a misdemeanor is involved has 
not yet been fully resolved. As a result the commission left the situa- 
tion open by using the words, “in the interest of justice.” A compara- 
tively recent California case, In re Turrieta, 356 P.2d 681, has interpreted 
the right of indigents to counsel for minor offenses. The case of Harvey 
v. Mississippi, 340 F.2d 268 (5th Cir., 1965) seems to require counsel in 
some misdemeanor cases, where there is the possibility of a substantial 
sentence, or where there occurred considerable injustices. A number of 
writers have concluded that the right to counsel will be extended not 
only to include capital and felony cases, but misdemeanors as well, where 
considerable loss of liberty is at stake. 


95-1002. WAIVER OF COUNSEL. A defendant may waive 
his right to counsel except that in all felony cases where the de- 
fendant is under 18 years of age the defendant shall be repre- 
sented by counsel at every stage of the proceedings. 


Comment: The above provision was drafted with the recent federal 
decisions in mind. Right to counsel has been stressed recently in Alden 
v. Montana, 234 F. Supp. 661 and Roher v. Montana, 237 F. Supp. 747. 
This section prevents the miscarriage of justice by disallowing the 
waiver of the right to counsel by one who possibly does not realize 
the importance of the advice and assistance of a lawyer in the defense 
of a criminal proceeding. The court may, though not required to do so 
by this section, appoint counsel where the defendant does not, because 
of his intelligence or education, realize the importance of an attorney 
in the defense of a criminal charge. 


95-1003. DURATION OF APPOINTMENT. Where counsel 
has been assigned, such assignment shall be effective until final 


a7 aoe 


He OD 


He GO bor 


LISS 


fod 
~ 


dey oe) Si li@peig ess 


“TO OH Co DOF 


— 


H CO DO 


judgment, including any proceeding upon direct appeal, unless 
relieved by order of the court. 


95-1004. APPOINTMENT AFTER TRIAL. Any court of 
record may assign counsel to defend any defendant, petitioner, or 
appellant in any post conviction criminal action or proceeding if 
he desires counsel and is unable to employ counsel. 

Comment: This provision is merely intended to vest the court with a 
power that it may or may not want to exercise and may or may not be 
required to exercise by mandate of future Supreme Court decisions. It 
would possibly be considered in cases of (1) habeas corpus; (2) revoca- 
tion of probation; (3) parole or pardon hearings; or (4) post conviction 
hearing. 


95-1005. REMUNERATION OF APPOINTED COUNSEL. 
Whenever, in a criminal action or proceeding, an attorney at law 
represents or defends any person by order of the court, on the 
ground that the person is financially unable to employ counsel, 
such attorney shall be paid for his services such sum as a district 
court or justice of the state supreme court certifies to be a reason- 
able compensation therefore and shall be reimbursed for reason- 
able costs incurred in the criminal proceeding. Such costs shall 
be chargeable to the county in which the proceeding arose. 


99-1006. PUBLIC DEFENDER’S OFFICE. Any county 
through its board of county commissioners, may provide for the 
creation of a public defender’s office and the appointment of a 
salaried public defender and such assistant public defenders as 
may be necessary to satisfy the legal requirements in providing 
counsel for defendants unable to employ counsel. The costs of 
such office shall be at county expense. 


Source: This is a newly created provision. 


Comment: It is the commission’s intention that chapter ten be suffi- 
ciently broad so that it may include the right of an individual county to 
establish, if needed, a public defender system. Such a system would not 
be practical in any but a few of the more populous counties of the 


state, where the need is to provide orderly and adequate legal counsel for 
indigent persons. It must be emphasized, however, that it was not the 
intention of the commission to institute a public defender system, but 
only to provide a general framework for its implementation if a par- 
ticular county should desire such a procedure. Further, such a proced- 
ure would have no application in the case of civil or quasi civil proceed- 
ings as in juvenile cases. 


CHAPTER 11, BAHL 


95-1101. PURPOSE. Bail is the security given for the pur- 
pose of insuring the presence of the defendant in a pending 
criminal proceeding. 

Comment: The objective of this section is to clearly set out the 
purpose of bail so as to eliminate the use of the bail mechanism for any 


other purpose, for example, preventive detention or to give the accused 
a “taste of jail.” 
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95-1102. WHO MAY ADMIT TO BAIL. 

(a) Any judge having authority, as specified in section 95-901, 
may admit any defendant properly appearing before him in such 
pr oceeding to bail. When bound over to any court or judge hav- 
ing jurisdiction of the offense charged, bail shall be continued 
provided the court or judge having jurisdiction may increase, 
reduce or substitute bail. On appeal, any judge before whom the 
trial was had, or any judge having the power to issue a writ of 
habeas corpus, may admit the defendant to bail. 

(b) Upon the allowance of bail and the execution of the under- 
taking if any be required, the judge must, if the defendant is in 
eustody, make and sign an order for his discharge, upon the de- 
livery of which to the proper officer the defendant must be dis- 
charged. 


Source: Subsection (a), R.C.M. 94-8401 and 94-8601; subsection (b) 
R. C. M. 94-8405. 


Comment: This section is intended to cover all situations as to who 
can grant bail during the different stages of a criminal proceeding 
starting with the initial appearance and including a preliminary exam- 
ination, arraignment, trial, appeal or any post-conviction remedy. 


95-1103. SETTING AND ACCEPTING BAIL IN MINOR 
OFFENSES. A justice of the peace or police Judge may in his 
discretion establish and post a schedule of bail for offenses not 
amounting to a felony. A peace officer may accept bail in behalf 
of the justice of the peace or police judge in accordance with the 
schedule. In the event the peace officer accepts bail, he shall 
give a signed receipt to the offender setting forth the bail re- 
eeived. The peace officer shall then deliver the bail to the justice 
of the peace or police judge before whom the offender is to ap- 
pear, and the justice of the peace or police judge shall give a re- 
eeipt to the peace officer for the bail delivered. 


Source: New provision. 

Caveat: 381-112 should be repealed or amended to conform to this 
provision. 31-112 allows highway patrolman to set and accept bail. The 
committee members believe that the setting of bail by a nonjudicial 
officer is unconstitutional. 


Comment: This particular provision is designed to establish a constitu- 
tional procedure for the determination, acceptance, and forfeiture of 
bail for certain minor offenses (such as traffic, fish and game, and 
minor liquor offenses). Under the present practice peace officers both 
determine and accept bail for traffic and other minor offenses (see 
31-112). In order to comply with the constitutional requirements, bail 
must be set by a judicial officer. Such a procedure is for the conven- 
ience of the offender, peace officer, magistrate and the state. 

The schedule shall establish what is acceptable for bail, i.e. cash, checks, 
etc. Further, it may include the release of an individual on his own 
recognizance if the judge so desires. 


95-1104. SETTING AND ACCEPTING BAIL UNDER A 
WARRANT OF ARREST. A peace officer may accept bail in 
behalf of the justice of the peace or police judge as set under 
95-603(e). In the event the peace officer accepts bail, he shall give 

a signed receipt to the offender setting forth the bail received. 
Th peace officer shall then deliver the bail to the justice of the 
peace or police judge before whom the offender is to appear, and 


oy fae 


y 


. 
~ 


COO ONS Crp COD 


—— 


tH» CODD ee 


9) 


— Tos 


the justice of the peace or police judge shall give a receipt to the 
police officer for the bail delivered. 


Source: This is a new provision. 

Comment: See the comment under 95-1103. The only intended dif- 
ference between this provision and 95-1103 is that the bail will have 
been established on the warrant of arrest, thus a bail schedule is not 
needed. It is not intended that this provision be used when the warrant 
of arrest is for a major crime as the warrant need not specify bail, and 
if it does, the peace officer need not accept it. 


95-1105. GIVING BAIL BEFORE ANOTHER COURT OR 
JUDGE. The defendant, when arrested for a bailable offense 
must be taken without unnecessary delay before the nearest or 
most accessible judge in order that bail may be fixed. If the de- 
fendant is brought before a judge other than the court in which 
the charge is pending, the judge must establish and accept bail 
and set the time for the appearance of the defendant in the court 
in which the charge is pending. Upon acceptance of bail, the judge 
must deliver the bail without delay to the court in which the 
charge is pending. 


Source: R.C.M. 1947, 94-6507-94-6510. 

Comment: This provision gives the defendant a right to be brought 
before any magistrate who can admit him to bail. This provision is 
consistent with the prior provision in providing procedure and setting 
a time for establishing bail. 


95-1106. RELEASE ON OWN RECOGNIZANCE. 

(a) Any person in custody, if otherwise eligible for bail, may 
be released on his personal recognizance subject to such condi- 
tions as the court may reasonably prescribe to assure his appear- 
ance when required. Any person released as herein provided shall 
be fully apprised by the court of the penalty provided for failure 
to comply with the terms of his recognizance. 


Source: Taken from a bill proposed by Senator Ervin which is similar 
So No pa 7 approach. See [Illinois Code of Criminal Procedure, 38, 
Comment: In Montana’s present bail system a great inequity arises 
because an indigent accused is incarcerated pending further criminal 
proceedings while a moneyed counterpart has been freed on bail. This 
self-recognizance provision would be a tremendous step toward amelior- 
ating the inequity which the existing bail system places on the indigent. 
We must also consider two factors which bring the issue of recogni- 
zance into prominence today: The first of these is an opinion of 
Justice Douglas of the U.S. Supreme Court, in 1961 involving bail, 
and the second is statistics compiled by the Vera Foundation in con- 
Junction with the recognizance program in New York City. 


In Bandy v. U.S., 82 Sup. Ct. 11, 13 (1961) Douglas said: 


“Further reflection has led me to conclude that no man should be 
denied release because of indignecy. Instead, under our constitutional 
system, a man is entitled to be released on personal recognizance where 
other relevant factors make it reasonable to believe that he will comply 
with the orders of the court. 


The other factor which raises the issue of bail and recognizance is 
the work of the Vera Foundation. The purpose of the project was to 
test the hypothesis that a great number of defendants could safely be 
released on their own recognizance. The results of the project show 
that of 2,900 released on their own recognizance only 19 failed to 


appear. This is fewer than 1%—a smaller percentage than those that 
jump bail. 
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This proposal does not provide that all indigents or other defendants 
will automatically be at liberty pending trial. The court has discretion 
as to whether to allow a person pre-trial freedom on _ personal 
recognizance. This decision by the court should only be made after 
an investigation of the accused. This investigation could be carried 
on by such an agency as the parole board. 


In addition it is recommended that Montana make it a separate punish- 
able crime not to appear, regardless of the method by which the 
accused was released. It is believed this will be a greater deterrent than 
any anticipated financial loss. 


The scope of this personal recognizance section intends to cover a per- 
son that might be too poor a risk to grant pre-trial freedom unless pro- 
visions are made for additional supervision. An example of this is to 
allow an accused freedom pending trial on the condition he ‘check 
in” every day or remain in jail when not at work. 


95-1107. ISSUANCE OF WARRANT. 

(a) Upon failure to comply with any condition of a bail bond 
or recognizance, the court having jurisdiction at the time of such 
failure may, in addition to any other action provided by law, issue 
a warrant for the arrest of the person at liberty on bail or on his 
own recognizance. 


Source: Illinois Code of Criminal Procedure, 38, § 110-3. 


(b) If at any time the court has reason to believe that a per- 
son out on bail or recognizance has threatened or attempted to 
influence the pending proceeding, the court having jurisdiction at 
that time may, in addition to any other action provided by law, 
issue a warrant for his arrest. 

Comment: This section is a general one to cover every case of non- 


compliance with the conditions of the bail bond and is in addition to 
any other provision for notice, forfeiture, etc. 


95-1108. BAILABLE OFFENSES. 

(a) All persons shall be bailable before conviction, except 
when death is a possible punishment for the offense charged and 
the proof is evident or the presumption great that the person is 
gcuilty of the offense charged. 

(b) On the hearing of an application for admission to bail 
made before or after indictment or information for a capital of- 
fense, the burden of showing that the proof is evident or the pre- 
sumption great that the defendant is guilty of the offense is on 
the state. 


Source: Kentucky Rules of Criminal Procedure, Rule 4.04. 


Comment: This is a codification of the constitutional provision of 
Article III, Section 19 of the Montana Constitution. This section is 
merely a restatement and combination of 94-8303 and 94-8304. 


The county attorney, if he resists an application for bail in a capital 
case must make some showing that the proof is evident or the presump- 
tion great thus bringing the case within the exception mentioned in the 
Constitution. (State ex rel Murray v. District Court, 35 M 504, 90 
Pacific 513 (1907).) 


95-1109. BAIL AFTER CONVICTION. After conviction of 
an offense not punishable by death, a defendant who has appealed 
may be admitted to bail: 

(1) Asa matter of right, when the appeal is from a judgment 
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imposing a fine only; or any judgment rendered by a justice or 
police court. 
(2) Asa matter of discretion in all other cases. 


Source: 94-8305. 


95-1110. DETERMINING THE AMOUNT OF BAIL. In all 
eases that bail is determined to be necessary, bail must be reason- 
able in amount and the amount shall be: 

(1) Sufficient to assure comphance with the conditions set 
forth in the bail; 

(2) Not oppressive; 

(3) Commensurate with the nature of the offense charged; 

(4) Considerate of the financial ability of the accused; 

(5) Considerate of the defendant’s prior record, employment 
status, and family background. 


Source: Illinois Code of Criminal Procedure, 38 § 110-5. (Modified). 


Comment: This section is a modification of the Illinois Code. The 
purpose of this section is to eliminate the practice of automatically 
setting bail entirely on the basis of the crime involved. The objection 
to setting bail amounts using the seriousness of the offense charged 
as the major criterion is that other factors which might indicate that 
the defendant is a “good risk” to be released on recognizance or on low 
bail may be ignored. 


This section is intended to realistically implement Montana Constitution 
Article III, Section 20—“Excessive bail shall not be required.” 


99-1111. REDUCTION, INCREASE, REVOCATION OR 
SUBSTITUTION OF BAIL. 

(a) Upon application by the state or the defendant the court 
before which the proceeding is pending may increase, or reduce 
the amount of bail, substitute one bail for another or alter the 
conditions of the bail, or revoke bail. 

(b) Reasonable notice of such application must be given to 
the opposing parties or their attorneys by the applicant, except 
as provided in subsection (ce), and except after verdict of guilty 
and before judgment. 

(c) Upon verified application by the state stating faets or 
circumstances constituting a breach or a threatened breach of any 
of the conditions of the bail, the court may issue a warrant com- 
manding any peace officer to bring the defendant without un- 
necessary delay before the court for a hearing on matters set 
forth in the application. At the conclusion of the hearing the court 
may enter an order in accordance with subsection (a). 


Source and Comment: This is an expansion of the present section on 

Increase or reduction of bail (94-8507) to include substitution. This 

ection is also a modification of 110-6 of the Illinois Code of Criminal 
rocedure. 


The important change is that either side must have notice of any 

proposed change in the status of the bail. Either may move for change 

in the bail. It applies to all stages of bail. 

Section 94-8307 seems to be covered by this section as bail is a right, 
at the outset, available to almost any individual, and may be 

changed only through the procedure outlined above, which requires suf- 

ficient notice. 

Revocation of bail shall occur only for cause, which may not be in 

violation of 95-1108. 
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99-1112. HOW BAIL IS TO BE FURNISHED. Any person 
for whom bail has been set may execute the bail bond with or with- 
out sureties which bond may be secured: 

(1) By a deposit, with the clerk of the court, of an amount 
equal to the required bail, of cash, stocks, or bonds, or any com- 
bination thereof approved by the judge; or 

(2) By real estate situated in this state with unencumbered 
equity not exempt owned by the accused or sureties worth double 
the amount of bail set in the bond; or 

(3) By a written undertaking executed by the defendant and 
by two sufficient sureties; or 

(4) By a commercial surety bond executed by the defendant 
and by a qualified agent for and on behalf of such surety com- 
pany. 


95-1118. QUALIFICATIONS OF BAIL. 

(a) If the bail bond is seeured by stock or bonds or both, the 
accused or sureties shall file with the bail bond a sworn schedule 
which shall contain a list of the stocks and bonds deposited de- 
seribing each in sufficient detail that it may be identified and 
the market value of each stock or bond and the total market value 
of the stocks or bonds listed. 

(b) If the bail bond is secured by real estate, the accused or 
sureties shall file with the bond a sworn schedule which shall 
contain a legal deseription of the real estate, a deseription of 
any and all encumbrances on the real estate including the amount 
of each and the holder thereof, and the market value of the un- 
encumbered equity owned by the affiant. 

A certified copy of the bail bond and schedule of real estate 
shall be filed immediately by the court in the office of the 
elerk and recorder of the county in which the property is situated, 
and the state shall have a len on such real estate from the time 
the copies are filed. The clerk and recorder shall enter, index 
and record such bail bonds and schedules without requiring any 
advance fee, which fee shall be taxed as costs in the proceeding 
and paid out of such costs when collected. 

(ec) If the bail bond is secured by a written undertaking with 
sureties, 

each surety must be a resident or freeholder within the state. 

They must each be worth the amount specified in the under- 
taking, exclusive of property exempt from execution; but the 
court or magistrate, on taking a bail, may allow more than two 
sureties to justify severally in amounts less than that expressed 
in the undertaking if the whole justification be equivalent to 
that of sufficient bail. 

(d) If the bail bond is secured by a commercial surety bond, 
it may be so done by any domestic or foreign surety company 
which is qualified to transact surety business in this state. 


Source: R.C.M. 1947, 94-8403. 


Comment: The commission deleted the last half of Section (1) from 
94-8403 which allowed the magistrate to refuse to accept any per- 
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son on bail who is not a resident of the county where bail is 
offered. The commission felt that under modern conditions the bail 
need not be a resident of the county. A surety’s financial condition 
can be easily checked any place in Montana today. The remainder of 
paragraph (a) is taken verbatim from the prior statute. 


95-1114. BAIL, HOW TO JUSTIFY. The sureties must, in 
all eases, justify by sworn affidavit that they each possess the 
qualifications provided in the preceding section. The court may 
further examine the sufficiency of the bail, upon oath, in such 
manner as it may deem proper. 


Source: 94-8404. 
Comment: This is a restatement of the existing code section 94-8404. 


99-1115. SURRENDER OF DEFENDANT. At any time be- 
fore the forfeiture of bail, the defendant may surrender himself 
to the officer to whose custody he was committed at the time of 
giving bail. 

At any time before the forfeiture of bail, the sureties or surety 
company may surrender the defendant to the officer to whose 
custody he was committed and for this purpose may, themselves, 
arrest the defendant or by written authority endorsed on a cer- 
tified copy of the undertaking may empower any person of suit- 
able age and discretion to do so. 

The officer must detain the defendant in his custody as upon 
commitment and shall file a certificate in the court having juris- 
diction of the defendant, acknowledging the surrender. Such 
court may then order the bail exonerated. 


Source: 94-8701 and 94-8702. 


Comment: This section is a combination of two statutes from the 
present code which allow the defendant to be surrendered before for- 
feiture of bail by the surety or the defendant himself. When this is 
done the bail is exonerated. The third paragraph was added to establish 
the duty of the committing officer and the court. 


9)-1116. CONDITIONS OF BAIL BOND, WHEN PER- 
FORMED—WHEN NOT PERFORMED. 

(a) When the conditions of the bail bond have been per- 
formed and the accused has been discharged from his obligations 
in the cause, the clerk of the court shall return to him or his 
sureties the deposit of any cash, stocks or bonds. If the bail has 
been secured by real estate, the clerk of the court shall notify, in 
writing, the registrar of titles or recorder of deeds and the lien 
of the bail bond on the real estate shall be discharged. 

(b) If the accused does not comply with the conditions of the 
bail bond, the court having jurisdiction shall enter an order de- 
claring the bail to be forfeited. 

If such forfeiture is declared by a district court, notice of such 
order of forfeiture shall be mailed forthwith bv the clerk of the 
court to the accused and his sureties at their last known address. 
_ If the accused does not appear and surrender to the court havy- 
ing jurisdiction within thirty days from the date of the forfeiture 
and satisfy the court that appearance and surrender by the ac- 
cused was impossible and without his fault, the court shall enter 
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judgment for the state against the accused and his sureties for 
the amount of the bail and costs of the proceedings. 

If, without sufficient excuse, the defendant neglects to appear 
for arraignment or for trial or Judgment, or upon any other 
occasion when his presence in court may be lawfully required, or 
to surrender himself in execution of the judgment, the court must 
direct the fact to be entered upon its minutes, and the undertak- 
ing of bail, or the money deposited instead of bail, as the case 
may be, is thereupon forfeited. But if at any time before the final 
adjournment of the court, the defendant or his bail appear and 
satisfactorily excuse his neglect, the court may direct the forfeit- 
ure of the undertaking, or the deposit to be discharged upon such 
terms as may be just. 


Source: Illinois Code of Criminal Procedure 88, § 110-8 (f) & (g). 


95-1117. JUDGMENT ENTERED IN FAVOR OF THE 
STATE. When judgment is entered in favor of the state on any 
bail bond, the county attorney shall have execution issued on the 
judgment forthwith and deliver same to the sheriff to be executed 
by levy on the cash, stocks, or bonds deposited with the clerk of 
the court and the real estate deseribed in the bail bond schedule. 
The cash shall be used to satisfy the Judgment and costs and paid 
into the treasury of the county wherein the bail bond was taken. 
The stocks, bonds, and real estate shall be sold in the same man- 
ner as in execution sales in civil actions and the proceeds of such 
sale shall be used to satisfy all court costs, prior encumbrances, 
if any, and from the balance a sufficient amount to satisfy the 
judgment shall be paid into the treasury of the county wherein 
the bail bond was taken. The balance shall be returned to the 
owner. The real estate so sold may be redeemed in the same man- 
ner as real estate may be redeemed after judicial or execution 
sales in civil actions. 


Source: Illinois Code of Criminal Procedure 38, § 110-8 (h). 


95-1118. CONDITIONS OF BAIL. 

(a) Ifa person is admitted to bail before conviction, the eondi- 
tions of bail bond shall be that he will appear to answer in the 
eourt having jurisdiction on a day certain and thereafter as 
ordered by the court until discharged on final order of the court 
and not depart this state without leave, and subject to any other 
conditions as the court may reasonably prescribe to assure his 
appearance when required. 

(b) If the defendant is admitted to bail after conviction, the 
eonditions of bail bond shall be that: 

(1) He will duly prosecute his appeal; 

(2) He will appear at such time and place as the court may 
direct; 

(3) He will not depart this state without leave of the court; 
and 

(4) If the judgment is affirmed or the cause reversed and re- 
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manded for a new trial, he will forthwith surrender to the officer 
from whose custody he was bailed. 


Source: Illinois Code of Criminal Procedure 38, § 110-10. 


Comment: This section is self-explanatory. The section is substan- 
tially the same as 94-8306 but is clearer and more simplified. This 
section is not intended to limit the conditions that may be imposed 
under section 95-1104. 


95-1119. BAIL ON A NEW TRIAL. If the judgment of con- 
viction is reversed and the cause remanded for a new trial, the 
trial court may order that the bail stand pending such trial, sub- 
stitute, reduce, or increase bail. 


Source: Illinois Code of Criminal Procedure, 38 § 110-11. (Modified). 


Comment: This section is consistent with the other provisions in this 
article in that it provides that the original bail may be continued, 
reduced or increased, or substituted. This section is the same as 
Illinois Code 110-11 except the word “substitute” was added to the last 
sentence. 


95-1120. PERSONS PROHIBITED FROM FURNISHING 
BAIL SECURITY. No attorney at law and no official author- 
ized to admit another to bail shall act as surety or furnish bail. 

Source: Similar to Illinois Code of Criminal Procedure, 38 § 110-13, 
but the language has been simplified. 


Comment: The objective of this section is to protect the attorneys 
working on criminal cases and the officials who administer the bail 
provisions. It will also prevent any implications which might arise if 
attorneys and bail officials were allowed to act as sureties. 


95-1121. SURETIES FOR GUARANTEED ARREST BOND 
BOND CERTIFICATES — FILING OF UNDERTAKING — 
GUARANTEED ARREST BOND CERTIFICATE. 

(a) Any domestic or foreign surety company which has 
qualified to transact surety business in this state may, in any 
year, become surety in an amount not to exceed one hundred 
dollars ($100.00) with respect to any guaranteed arrest bond cer- 
tificates issued in such year by an automobile club or association 
or by an insurance company authorized to write automobile lia- 
bility insurance within this state, by filing with the commissioner 
of insurance an undertaking thus to become surety. 

(b) Such undertaking shall be in form to be prescribed by 
the commissioner and shall state the following: 

(1) The name and address of the automobile club or clubs, 
automobile association, or insurance company or companies, or 
associations with respect to the guaranteed arrest bond eertifi- 
cates of which the surety company undertakes to be surety. 

(2) The unqualified cbligation of the surety company to pay 
the fine or forfeiture in an amount not to exceed one hundred 
dollars ($100.00) of any person who, after posting a guaranteed 
arrest bond certificate with respect to which the surety company 
has undertaken to be surety, fails to make the appearance to 
Sande ees which the guaranteed arrest bond certificate was 
posted. 
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(c) ‘Phe term guaranteed arrest bond certificate, means any 
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printed card or other certificate issued by an automobile club, as- 
sociation or insurance company, to any of its members or insureds, 
which said card or certificate is signed by such member or insured 
and contains a printed statement that such automobile club, asso- 
ciation, or insurance company and a surety company, or an insur- 
ance company authorized to transact both automobile lability in- 
surance and surety business in the State of Montana, guarantee 
the appearance of the person whose signature appears on the card 
or certificate and that will, in the event of failure of such person 
to appear in court at the time of trial, pay any fine or forfeiture 
imposed on such person in an amount not to exceed one hundred 


dollars ($100.00). 
Source: 94-8508. 


95-1122. VIOLATIONS OF MOTOR VEHICLE LAWS— 
POSTING OF GUARANTEED ARREST BOND CERTIFI- 
CATE IN LIEU OF CASH. Any guaranteed arrest bond cer- 
tificate with respect to wich a surety company has become surety 
or a guaranteed arrest bond certificate issued by an insurance 
company authorized to transact both automobile liability insur- 
ance and surety business within this state, as provided in section 
1 (95-1121) hereof, shall, when posted by the person whose signa- 
ture appears thereon, be accepted in lieu of cash bail in an 
amount not to exceed one hundred dollars ($100.00) as a bail bond 
to guarantee the appearance of such person, in any court, inelud- 
ing municipal courts, in this state, at such time as may be re- 
quired by the court, when such person is arrested for violation 
of any motor vehicle law of this state or ordinance of any munici- 
pality in this (except for the offense of driving while intoxicated 
or for any felony) committed prior to the date of expiration shown 
on such guaranteed arrest bond certificate so posted as a bail 
bond in any court in this state shall be subject to the forfeiture 
and enforcement provisions with respect to bail bonds posted in 
criminal cases as provided by law, and that any such guaranteed 
arrest bond certificate posted as bail bond in any municipal court 
in this state shall be subject to the forfeiture and enforcement pro- 
visions of the chapter or ordinance of the particular municipality 
pertaining to bail bonds posted. 

Source: 94-8509. 


95-1128. CERTIFICATION OF NAMES OF SURETIES— 
WITHDRAWAL BY SURETY COMPANY. The commissioner 
of insurance shall certify to each justice of the peace, police 
magistrate and district judge the names of surety companies who 
have become sureties with respect to guaranteed arrest bond cer- 
tificates, and shall likewise immediately notify such official upon 
the withdrawal of such company as surety. No such withdrawal 
by any company shall be effective for thirty (30) days after the 
filing thereof with the state insurance commissioner. 

Source: 94-8510. 


General Comment: 
The following code sections will be either repealed generally under this 
section, or put into a form. 
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94-8301. Admission to bail defined. Admission to bail is the order of a 
competent court or magistrate that the defendant be discharged from 
actual custody upon bail. 


94-8302. Taking of bail defined. The taking of bail consists in the 
acceptance, by a competent court or magistrate, or legally authorized 
officer, of the undertaking of sufficient bail for the apparance of 
the defendant, according to the terms of the undertaking, or that the 
bail will pay to the state a specific sum. 


CHAPTER 12. PRELIMINARY EXAMINATION 


95-1201. DEFINITION OF PRELIMINARY EXAMINA- 
TION. A preliminary examination is a hearing before a justice 
of the peace for the purpose of determining if there is probable 
cause to believe a felony has been committed by the defendant. 


Source: New section. 


Comment: This section has application only to the committing justice of the 
peace. See 95-902(c) and Art. VIII, Sec. 21 of the Montana Constitution. 


95-1202. PROCHEDINGS AT THE PRELIMINARY EXAM- 
INATION. 

(a) The defendant shall not enter a plea. The judge shall hear 
the evidence without unnecessary delay. All witnesses shall be 
examined in the presenee of the defendant. The defendant may 
cross-examime witnesses against him and may introduce evidence 
in his own behalf. [If from the evidence it appears that there is 
probable cause to believe that an offense has been committed by 
the defendant the judge shall hold him to answer to the court 
having jurisdiction of the offense; otherwise, the judge shall dis- 
charge him. 

(b) If the defendant waives preliminary examination the 
Judge shall hold him to answer to the court having jurisdiction of 
the offense. 

(c) The judge may in his discretion and must upon the re- 
quest of the defendant, exclude from the preliminary examination 
every person not officially associated with the case before the 
court. 

(d) The testimony of each witness, in ease of homicide, must 
be reduced to writing, as a deposition, by a court appointed 
stenographer; in cases other than homicide the testimony of each 
witness shall be taken by a court appointed stenographer upon 
demand by the county attorney, or the defendant, or the defen- 
dant’s counsel. After concluding the proceeding if the judge holds 
the defendant to answer he shall transmit forthwith to the clerk 
of the court having jurisdiction of the offense all papers in the 
proceeding and any bail taken by him. 

Source: See Illinois Code of Criminal Procedure 388, § 109-3. The 


proposed provision is based on the Illinois Code, although considerable 
change has occured. 


Comment: The preliminary examination is not intended to be a trial 
of the issues of the case, nor is it considered a part of the trial. Also, 
it should not be confused with the arraignment which is detailed in 
proposed chapter 16. It is only a preliminary procedure for deter- 
mining whether there is “probable cause to believe a felony has been 
committed by the defendant.” Nothing more is required. As a result 
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subsection (a) may not be expanded into a detailed “fishing expedi- 
tion” allowing for complete discovery by either side. The section must 
only be used to determine whether there is sufficient reason to continue 
the case through the filing of an information as allowed by 95-1302. 


Sub (c) replaces § 94-6110 which is not clear and is not comprehen- 
sive. It seems wise to protect the accused (and others) at the prelimi- 
nary stage from possible unfavorable publicity. This protects the 
innocent and allows the court to avoid some of the prejudice that might 
otherwise be engendered in the more notorious cases by allowing every- 
one or anyone to witness the pre-trial examination. 


How exacting we desire to be in establishing formality in a preliminary 
examination should be predicated on our final conception of the purpose 
it is intended to serve. The Montana Code provision is stated in 
§ 94-6111. The Illinois Code and Federal Rules do not contain such 
provisions. In each, the main purpose of the preliminary examination 
is to make a quick determination of the existence or nonexistence of 
probable cause to hold the defendant to answer the charge. 


In any event the provision outlined above seems to give the court the 
necessary direction without including the unnecessary detail of § 94- 
6111. See Illinois Code of Criminal Procedure, 38 § 109-3. 


It should be noted that it is the commission’s intention that one be 
committeed to this means of initiating a prosecution once a preliminary 
examination has begun. However, simply scheduling a preliminary 
hearing after the initial appearance, does not commit the prosecution 
to this procedure. One of the other alternatives may be employed, 
i.e. leave to file an information, or use of the grand jury indictment. 


95-1208. EXCLUSION AND SEPARATION OF WIT- 
NESSES. During the examination of any witness or when the 
defendant is making a statement or testifying the judge may, 
and on the request of the defendant or state shall, exclude all 
other witnesses. He may also cause the witnesses to be kept 
separate and to be prevented from communicating with each other 
until all are examined. 

Comment: Illinois Code of Criminal Procedure, 38, § 109-38. Cf. 


R. C.M. §§ 94-6109 and 94-6110. Also see proposed § 95-1202(c). This 
provision is similar to the existing law. 


95-1204. RECOGNIZANCE BY OR DEPOSITION OF WIT- 
NESS. If the defendant is held to answer after a preliminary 
examination or after the defendant has waived a preliminary 
examination or after the district court has granted leave to file an 
information or after an indictment has been returned, the judge 
may require: 

(a) Any material witness for the state or defendant to enter 
into a written undertaking; 

(1) ‘To appear at the trial, and 

(2) May provide for the forfeiture of a sum certain in the 
event the witness does not appear at the trial. 

(b) Any witness who refuses to enter into a written under- 
taking may be remanded to custody but shall not be held longer 
than is necessary to take his deposition. 

After the deposition is taken the witness must be immediately 
discharged. 

(c) Such deposition must be taken in the presence of the 
county attorney and the defendant and his counsel, unless either 
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19 the county attorney or the defendant and his counsel fail to at- 
20 tend after reasonable notice of the time and place set for taking 
21 the deposition. 


Comment: Illinois Code of Criminal Procedure, 38, § 109.3. This pro- 
vision replaces existing sections 94-6119 through 94-6123. The language 
in the existing sections is cumbersome. The proposed section is con- 
trolled by Montana Constitution Article III, § 17. The language in the 
first section was expanded to allow this provision to cover any type of 
procedure used to hold the defendant although this provision is in the 
preliminary examination section. The only change from the constitu- 
tional language allows the court to retain witnesses for the defendant 
as well as for the state. 


Section 1204 is a partial duplication of section 95-1802, however, because 


it is a special application of the procedure in the preliminary examina- 
tion section, it was the commission’s feeling it should be included here. 


if CHAPTER 18. 
yy LEAVE TO FILE INFORMATION AND TIME 
3 FOR FILING INFORMATION 
4 95-1301. LEAVE TO PILE INFORMATION. |. _ oe 
D (a) The county attorney may apply directly to the district 
6 court for permission to file an information against a named 
7 defendant. The application must be by affidavit supported by 
8 such evidence as the judge may require. If it appears that there 
9 is probable cause to belheve that an offense has been committed 
10 by the defendant the judge shall grant leave to file the informa- 
11 tion, otherwise the application shall be denied. 
2 (b) When there has been granted leave to file an informa- 
18 tion against the defendant, a warrant may issue for his arrest 
14 and he must be brought before the court, unless the court orders 
15 otherwise. 
16 (c) If the person against whom an information is sought to 
17 be filed is a district court judge, the county attorney shall apply 
18 directly to the Supreme Court for permission to file the informa- 
19 tion. The Supreme Court shall then proceed in the manner pro- 
20) vided in section 95-1301 (a). 
ou When leave is granted by the Supreme Court it shall designate 
22 and direct a judge of the district court of another district to pre- 
23 side at the trial of such information, and hear and determine all 
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24 pleas and motions affecting the defendant thereunder before and 
25 after judgment. All necessary records shall be transferred to 


the clerk of the district court of the district in which the action 
arose. 
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Source: 94-7003. See also § 95-1410(d) (2). 


Comment: This operates as a substitute for a preliminary examination 
or a grand Jury investigation thereby assuring the accused that the 
prosecuting officer must satisfy some judicial officer as to the exist- 
ence of probable cause to believe that the accused has committed an 
offense before any formal information can be filed against him. This 
approach is created by the Montana Constitution, Art. III, § 8 and 
should be specified in the statutory law. This approach would seem 
to give the accused less protection than the other available approaches, 
since in preliminary examination the defendant is present and in the 
grand jury investigation five jurors must be convinced of the existence 
of probable cause after a thorough investigation. In practice, however, 
direct leave to file may serve the purpose of “proof of probable cause” 
as well or better than the other two. The district judge is more knowl- 
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edgeable as to the essentials of a criminal prosecution than either a 
grand jury or a justice of the peace. The requirement of satisfying the 
district judge as to probable cause already exists—or very nearly so by 
case law—‘“It seems to us that there must be sufficient facts and infor- 
mation presented to the court to move the discretion of the court .. .” 
(State ex rel. Juhl v. Dist. Ct., 107 Mont. 309, 84 P.2d 979.) 


Obtaining leave to file an information is not a mere perfunctory matter, 
but rests in the sound discretion of the district court judge. The appli- 
cation must be complete in itself, and contain such salient facts as well 
allow the district court judge to make an independent determination 
that an offense has been committed. It is impossible to delineate here 
what facts would be necessary for al] cases, however a recitation of the 
fact the defendant had been arrested, that he was accused of a crime, 
and that there is good evidence (eye-witnesses), etc., implicating him 
with the crime, etc., would seem sufficient. (See State v. Kacar, 74 Mont. 
269, 274, 240 P. 365.) 


The proposed section may appear to overrule State ex rel. Harrison v. 
District Court, 1385 Mont. 365, 340 P.2d 544, but in fact it does not be- 
cause a hearing comparable to a preliminary examination is conducted by 
the district court judge in each case and there is no need to remand for 
a preliminary examination. 


95-1302. TIME FOR FILING THE INFORMATION. After 
the defendant has been examined or has waived preliminary 
examination as provided in section 95-1202 of this code, or after 
leave of court has been granted as provided in section 95-1301 
of this code, the county attorney must file, within thirty days, in 
the proper district court an information charging the defendant 
with the offense for which he is held to answer, or any other of- 
fense disclosed by the evidence. If the county attorney fails to 
file the information within the time specified he may be found 
guilty of contempt, and may be prosecuted for neglect of duty. 


Source: See R.C.M. § 94-6204. 


Comment: The proposed language is nearly identical except the new pro- 
vision is more specific as to the time (pre-exam or leave to file) after 
which the county attorney must file or risk contempt of court. The word 
“testimony” has been changed to “evidence” which seems to be more 
inclusive and would allow greater breadth in the charge that may be 
contained in the information. 


Bo-13V0o. CHE COUNTY ATTORNEY NOT FILING AN 
INFORMATION. If the county attorney determines an informa- 
tion ought not to be filed after a preliminary examination, waiver 
thereof, or leave to file has been granted, he must within 30 days 
make, subseribe, and file with the clerk of the court a statement 
in writing containing his reasons in fact and in law for not filing 
an information. The court must examine such statements together 
with the evidence filed in the case, and if upon such examination, 
the court is not satisfied with the statement, the county attorney 
shall be directed and required by the court to file the proper in- 
formation and bring the cases to trial. 


Source: See R.C.M. § 94-6206. 

Comment: Proposed section 95-1803 has been taken entirely from 
R.C. M. § 94-6206, with only minor changes and additions which only go 
to the clarification of the statute. See and cf. 95-1703 which is limited 
Me sept ene after an information has been filed or an indictment 
ound. 


General Comment: Section 94-9506 R.C.M. 1947. Nolle Prosequi abol- 


ished. The entry of a nolle prosequi is abolished, and neither the attor- 
ney general nor the county attorney can discontinue or abandon a prose- 
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cution of a public offense, except as provided in the last section. 


CHAPTER 14. GRAND JURY 


95-1401. SUMMONING GRAND JURIES. A grand jury 
must only be drawn and summoned when the district Judge in his 
discretion considers a grand jury necessary and shall so order. 
The grand jury must consist of seven persons, of whom five must 
concur to find an indictment. The district judge may direct the 
selection of one or more alternate jurors who shall sit as regular 
jurors before an indictment is found or a grand jury investiga- 
tion is concluded. If a member of the jury becomes unable to 
perform his duty he may be replaced by an alternate. The com- 
position and drawing of a grand jury shall be in accordance with 
the provisions of 93-1801 to 93-1804. 


Source: Combination of 94-6301 and 94-6302. 

Comment: Except for the sentence dealing with alternate jurors, the 
above provision is a combination of 94-6301 and 94-6302 and merely 
implements the portion of Art. III, Sec. 8 of the Montana Constitution 
dealing with grand juries. 

Alternate jurors are provided for as a safeguard so that the grand jury 
does not have to be dismissed in the middle of an investigation, etc., if 
one of the regular grand jurors gets sick or for some other reason has 
to miss some of the proceeding which takes place. It is intended that 
at least 7 jurors must be present during the entire investigation before 
a grand jury can return a valid indictment. If one of the regular jurors 
has missed part of the grand jury proceedings he shall be disqualified 
and dismissed and an alternate juror will be substituted by the judge. 


The same general procedure may be followed as is described in 93-1811 
for the selection of alternate trial jurors. 


In Montana a grand jury is normally summoned to consider particular 
problems and can be reconstituted to pursue another case. 


95-1402. OBJECTIONS TO GRAND JURY AND TO 
GRAND JURORS. 

(a) The state may challenge the panel of a grand jury on the 
grounds that the grand jury was not selected, drawn or summoned 
according to law, and may challenge an individual juror on the 
ground that the juror is not legally qualified. Challenges may 
be oral or in writing and shall be tried and decided by the court. 
At any time for cause shown the court may excuse or dis- 
charge a juror or jurors either temporarily or permanently and 
in the latter event the court may impanel another person or per- 
sons in place of the juror or jurors discharged. 


Source and Comment: Sec. (a) is patterned after 6 (b) (1) of Federal 
Rules. Substantively this proposed section is a combination of sections 
94-6303 and 94-6307. Section 94-6305 was changed in that the reasons for 
challenging an individual juror are not specifically enumerated in the 
proposed provision. This change is consistent with the section on the 
challenge of trial jurors. The reasons for challenging a juror will remain 
the same as those set forth in section 94-6305, and any other valid reas- 
ons the ingenuity of the challenger may produce. 


The drafters believe that sections 94-6308-10 are adequately covered 
by the last paragraph of subsection (a). 


(b) Motion to Dismiss. A motion to dismiss the indictment 
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may be based on the grounds that the grand jury was not selected, 
drawn or summoned according to law, or that an individual juror 
was not legally qualified. An indictment shall not be dismissed 
on the ground that one or more members of the grand jury were 
not legally qualified if it appears from the record kept pursuant 
to section 95-1403 of this code that 5 or more jurors after deduct- 
ing those not legally qualified, coneurred in finding the indict- 
ment. 


Source: Federal Rules of Criminal Procedure 6 (b) (2) (modified). 


Comment: Section (b) was not intended by the commission to conflict in 
any way with section (a), and is available to persons other than the 
state. Therefore, both sides have the right to object. Further, this 
requirement forces the state to act, if action is necessary, at the com- 
pe of the proceeding and not delay until an indictment has been 
rendered. 


95-1405. FOREMAN. The court shall appoint one of the 
jurors to be foreman. The foreman shall have the power to ad- 
minister oaths and affirmations and shall sign all indictments. 
He or another juror designated by him shall keep a record of the 
number of jurors concurring in the finding of every indictment 
and shall file the record with the clerk of court, but the record 
shall not be made public except on order of the court. 


Source: Federal Rules of Criminal Procedure 6 (c). 
Comment: Substantively it is a combination of 94-6311, 12 and 17. 


95-1404. CHARGE BY COURT. 

(a) When the grand jury is impaneled and sworn, it shall be 
charged by the judge who summoned it. In doing so, the court 
shall give the grand jurors such information as it deems proper, 
or as 1s required by law, as to their duties, and as to any charges 
of public offenses known to the court and likely to come before 
the grand jury. 


Source: California Penal Code, Sec. 914; substantively same as 94-6318. 


(b) When the grand jury has been impaneled, sworn and 
charged, it shall retire to a private room, and inquire into the 
offenses cognizable by it. When the grand jury certifies comple- 
tion of business before it and the court concurs, it shall be dis- 
charged by the court. 

Source: California Penal Code, Sec. 915. This provision is the same as 
94-6314 except that the last half of the last sentence in 94-6314 is 


omitted to allow the grand jury to function if their business has not 
been completed even though the court has adjourned. 


95-1405. POWERS AND DUTIES OF GRAND JURY. 

(a) The grand jury may inquire into all public offenses com- 
mitted or triable within the county and present them to the court 
by indictment. 


Source: California Penal Code, Sec. 917. Substantively same as 94-6316. 


(b) If a member of a grand jury knows, or has reason to 
believe, that a public offense, triable within the county, has been 
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cominitted, he shall declare it to his fellow jurors, who shall there- 
upon investigate it. 


Source: California Penal Code, Sec: 917. Except for slight change in 
language same as 94-6321. 


(c) The grand jury may inquire into: 

(1) The case of every person imprisoned in the jail of the 
county on a criminal charge and not indicted, or against whom an 
information or complaint has not been filed. 

(2) The condition and management of the public prisons 
within the county. 

(3) The willful or corrupt misconduct in office of public of- 
ficers of every description within the county. 

Source and Comment: California Penal Code, Sec. 919. The proposed 


statute is substantively the same as 94-6322, however it is now permis- 
sive rather than mandatory. 


(d) The grand jury is entitled to free access, at all reason- 
able times, to the public prisons and to the examination without 
eharge, of all public reeords within the county. 


Source: California Penal Code, Sec. 925; substantively same as 94-6327. 


(e) If, in the judgment of the grand jury, the services of an 
expert are necessary, the grand jury may employ one or more 
at an agreed compensation, to be first approved by the court. If, 
in the judgment of the grand jury, the services of assistants to 
such expert are required, the grand jury may employ such assist- 
ants, at a compensation to be agreed upon and approved by the 
court. 

Source: California Penal Code, Sec. 926 (modified). The only refer- 


ence to experts and assistants made in R.C.M. 1947 is found in section 
94-6327. 


(f) All expenses of the grand jury, including special counsel 
and investigators, if any, shall be paid by the treasurer of the 
county out of the general fund of the county upon warrants drawn 
by the county auditor or the clerk of the district court upon the 
written order of the judge of the district court of the county. 


Source: California Penal Code, Sec. 931 (modified). 


95-1406. WHEN AND FROM WHOM THEY MAY ASK 
ADVICE AND WHO MAY BE PRESENT DURING THEIR 
SESSIONS. 

(a) The grand jury may, at all times, ask the advice of the 
court, or the judge thereof, or the attorney general or of the 
county attorney. Unless such advice is asked, the judge of the 
court shall not be present during the sessions of the grand jury. 

Source: California Penal Code, Sec. 934; see 94-6324. 


(b) The county attorney of the county or the attorney gen- 
eral may at all times appear before the grand jury for the pur- 
pose of giving information or advice relative to any matter cog- 
nizable by the grand jury, and may interrogate witnesses before 
the grand jury whenever he thinks it necessary. When a charge 
against or involving’ the county attorney, or deputy county attor- 
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ney, or anyone employed by or connected with the office of the 
county attorney, is being investigated by the grand jury, such 
county attorney, or deputy county attorney or all or anyone or 
more of them, shall not be allowed to be present before such grand 
jury when such charge is being investigated, in an official capacity 
but only as a witness, and he shall only be present while a witness 
and after his appearance as such witness shall leave the place 
where the grand jury is holding session. 
Source: California Penal Code, Sec. 935. The first sentence is the same 


as the present code (see 94-6324). There is no present code in Montana 
comparable to the second sentence. 


(c) When requested to do so by the grand jury of any county, 
the attorney general or county attorney may employ special 
counsel and investigators, whose duty it shall be to investigate and 
present the evidence in such investigation to such grand jury. 


Source: California Penal Code, Sec. 936, with modification. 


(d) The grand jury or district attorney may require by sub- 
poena the attendance of any person before the grand jury as 
interpreter. While his services are necessary, such interpreter 
may be present at the examination of witnesses before the grand 
jury. The compensation for services of such interpreter consti- 
tutes a charge against the county, and shall be fixed by the grand 
jury, in an amount to be approved by the court and paid out of 
the county treasury on a warrant of the county auditor upon an 
order of the judge of the district court. 


Source: California Penal Code, Sec. 937. 


(ec) Transeript of Testimony. 

(1) The grand jury may appoint a stenographer to take in 
shorthand the testimony of witnesses or the testimony may be 
taken by a recording device, but the record so made shall inelude 
the testimony of all witnesses on that particular investigation. 
The shorthand notes or the recordings and transcript of the same, 
if any, shall be delivered to and retained by the clerk of the dis- 
trict court. 

(2) The stenographer and any typist who transeribes the 
stenographer’s notes or recordings shall be sworn by the foreman 
not to disclose any testimony or the names of any witnesses ex- 
eept when so ordered by the court. The stenographic reporter 
shall certify and file with the clerk of the district court an original 
transcription of his shorthand notes and a copy thereof and as 
many additional copies as there are defendants. The reporter 
shall complete such certification and filing within 10 days after 
the indictment has been found or the accusation presented unless 
the court for good cause makes an order extending the time. The 
elerk of the district court shall deliver the original of the tran- 
seript so filed with him to the county attorney immediately upon 
his receipt thereof, shall retain one copy for use only by judges 
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in proceedings relating to the indictment or accusation, and shall 
deliver a copy of such transeript to each such defendant or his 
attorney. | 

Source: Kentucky Rules of Criminal Procedure, Rule 5.16; and Cali- 

fornia Penal Code, Sec. 938.1. +4 

Comment: Object of this provision requiring preparation and delivery to 

an indicted defendant of a copy of transcript of testimony before the 

grand jury is to enable him to know upon what the charge against him 

is founded and to prepare his defense. Even though defendant indicted 

by grand jury is entitled to a transcript of the testimony of all wit- 


nesses, he is not entitled to transcript of any exhibits presented. See 
People v. Pipes, 3 Cal. Rptr. 814 (1910). 


95-1407. SUBPOENA OF WITNESSES; ISSUANCE. A 
subpoena requiring the attendance of a witness before the grand 
jury may be signed and issued by the county attorney, by the 
grand jury or by the judge of the district court, for witnesses in 
the state, in support of the prosecution, for those witnesses whose 
testimony, in his opinion is material in an investigation before 
the grand jury, and for such other witnesses as the grand jury 
upon investigation pending before them may direct. 

Source: California Penal Code, Sec. 939.2 (modified) spells out the right 


to the use of subpoenas in grand jury investigation and procedure for 
their issuance. 


95-1408. RECEPTION OF EVIDENCE. 

(a) In the investigation of a charge, the grand jury shall re- 
ceive no other evidence than that given by witnesses produced and 
sworn before the grand jury, furnished by legal documentary evi- 
dence, or the deposition of a witness in the eases mentioned in 


see. 95-1802. 


Source: California Penal Code, Sec. 939.6 (modified). Same as 94-6318 
except that 94-6318 does not include a provision for hearing depositions. 
Comment: The majority of states that have this type of provision have 
held that the requirement of “legal evidence” is not mandatory. In 
Territory v. Pendry, 9 Mont. 67, a very similar provision requiring the 
grand jury to hear only “legal evidence” was held to be directory and not 
mandatory. 


(b) The grand jury is not required to hear evidence for the 
defendant, but it shall weigh all the evidence submitted to it, and 
when it has reason to believe other evidence within its reach will 
explain away the charge, it shall order the evidence to be pro- 
duced, and for that purpose may require the county attorney to 
issue process for the witnesses. 


Source: California Penal Code, Sec. 939.7. Same as 94-6319. 

(ce) The grand jury shall find an indictment when all the evi- 
dence before it, taken together, if unexplained or uncontradicted, 
would, in its judgment, warrant a conviction by a trial jury. 


Source: California Penal Code, Sec. 939.8; except for a slight change in 
language same as 94-6320. 

Comment: California cases have held that duty of determining 
whether an indictment should be returned is lodged exclusively in a grand 
jury, but the indictment must be set aside when defendant has been 
indicted without reasonable or probable cause. Callan v. Superior Court, 
22 Cal. Rptr. 508, said that a defendant has been held to answer without 
probable cause if his indictment is based solely on incompetent evidence. 
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95-1409. SECRECY OF PROCEEDINGS AND DISCLOS- 
URE. Disclosure of matters occurring before the grand jury 
other than its deliberations and the vote of any juror may be 
made to the county attorney for use in the performance of his 
duty. Otherwise a juror, attorney, interpreter, stenographer, 
operator of a recording device, or any typist who transcribes 
recorded testimony may disclose matters occurring before the 
grand jury only when so directed by the court preliminary to or 
in connection with a judicial proceeding or when permitted by 
the court at the request of the defendant upon a showing that 
grounds may exist for a motion to dismiss the indictment because 
of matters occurring before the grand jury under 95-1402(b). No 
obligation of secrecy may be imposed upon any person except in 
accordance with this rule. The court may direct that an indict- 
ment shall be kept secret until the defendant is in custody or has 
given bail, and no person shall disclose the finding of the indict- 
ment except when necessary for the issuance and execution of a 
warrant or summons. 


Source: Federal Rules of Criminal Procedure, Sec. 6 (e) will replace 

94-6325 and 94-6326. 

Comment: Since its inception the proceedings of the grand jury have 

been shrouded in secrecy. The reasons most frequently articulated for 

the policy of secrecy are: 

(1) pon the escape of those whose indictment may be contem- 
plated; 

(2) to insure the utmost freedom in grand jury deliberations, and to 
prevent persons subject to indictment or their friends from impor- 
tuning the grand jurors; 

(3) to prevent intimidation or tampering with witnesses to testify be- 
fore the grand jury; 

(4) to encourage free disclosure by persons having knowledge of com- 
mission of crimes; 

(5) to protect innocent accused from the fact he has been under inves- 
tigation. 

But after the grand jury has investigated an individual’s activity and 

he has been indicted and apprehended, all of the above reasons lose most 

of their weight. California’s actual experience has indicated that the 
dangers of disclosure of grand jury testimony are seriously overrated. 

California has followed the procedure of providing the defendant in a 

criminal prosecution with a copy of the transcript of the grand jury 

testimony before trial. This law appears to have had no adverse effect, 
as the grand jury has remained a vital and active force in California. 


In interpreting Federal Rule 6 (e) Pittsburgh Plate Glass Co. v. Wis- 
consin, 360 U.S. 395 (1959), the U.S. Supreme Court decided that for 
disclosure to be allowed the defendant had to show some “particularized 
need” outweighing the policy of secrecy. This requirement leads to a 
complicated determination of whether there is such a particularized need. 
The old trend was one of undue emphasis on the policy of secrecy 


which many times restricted the defendant’s ability to prepare his case 
—this is out of step with the modern liberalization of criminal discovery. 
For this reason the commission favors the California approach. See 
section 95-1406 (e) (1) and (2). 


95-1410. FINDING AND PRESENTMENT OF THE IN- 
DICTMENT. 

(a) An indictment cannot be found without the coneurrence 
of at least five grand jurors. When so found it must be indorsed, 
“a true bill,” and the endorsement must be signed by the foreman 
of the grand jury. 


Source: Same as 94-6328. 
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(b) When an indictment is found, the names of the witnesses 
examined before the grand jury, or whose depositions may have 
been read before them, must be inserted at the foot of the indict- 
ment, or endorsed thereon, before it is presentd to the court. 


Source: California Penal Code, Sec. 943. 


(c) The indictment must contain: 

(1) The title of the action, specifying the name of the court in 
which the same is filed, and the names of the parties; 

(2) <A statement of the facts constituting the offenses, in 
ordinary and concise language, and in such manner as to enable a 
person of common understanding to know what is intended. 


Source: R.C.M. 94-6403. 


(d) Indictment, How Presented and Filed: 

(1) An indictment, when found by the grand jury, must be 
presented by their foreman, in their presence, to the court, and 
must be filed with the clerk. 

(2) When an indictment is filed against a district court judge, 
it must be transmitted directly to the Supreme Court, who shall 
thereupon, designate and direct a judge of the district court of 
another district to preside at the trial of such indictment and hear 
and determine all pleas and motions affecting the defendant there- 
under before and after judgment. 


Source: 94-6332 and 94-7003 as modified. 


(e) If the defendant is in custody or has given bail and five 
(5) jurors do not coneur in finding an indictment, the foreman 
shall so report to the court in writing forthwith. 


Source: Federal Rules of Criminal Procedure, Sec. 6 (f), with the last 
sentence intended to replace 94-6329 and 6330. 


(f) When an indictment is found against a defendant, a war- 
rant must issue for his arrest and he must be brought before the 
court, unless the court orders otherwise. 


Source: 94-6334 as modified. 

General Comment: 

94-6315. SPECIAL GRAND JURY. If an offense is committed during 
the sitting of the court, after the discharge of a grand jury, the court 
may, in its discretion require the county attorney to file an information, 
or may direct an order to be entered that the sheriff summon another 


grand jury. Such grand jury must be drawn and summoned as in other 
cases. 


The commission decided this section was no longer needed and 
therefore it has been repealed. 


CHAPTER 15. CHARGING AN OFFENSE 
99-1501. METHODS OF PROSECUTION. When author- 


ized by law a prosecution may be commenced by: 
(a) A complaint; 


(b) An information following a preliminary examination, or 
waiver thereof ; 
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(c) An information after leave of court has been granted; 
(d) An indictment upon a finding by a grand jury. 


Source: See Illinois Code of Criminal Procedure 38, § 111-1. Montana 
Constitution, Art. III, § 8. 


99-1502. COMMENCEMENT OF PROSECUTIONS. 

(a) All prosecutions of offenses triable in the district courts 
shall be by indictment or information. 

(b) All other prosecutions of offenses may be by complaint. 


Source: See Illinois Code of Criminal Procedure 38, § 111-2. Montana 
Constitution, Art. III, § 8. 


95-1503. FORM OF CHARGE. A charge shall: 

(a) Be in writing and in the name of the State of Montana, or 
in the name of a municipality if a violation of a municipal ordin- 
ance 1s charged, and 

(b) Specify the name of the court in which the charge is filed, 
and 

(c) Charge the commission of an offense by: 

(1) stating the name of the offense; 

(2) citing in customary form the statute, rule, regulation or 
other provision of law which the defendant is alleged to have 
violated ; 

(3) stating the fact constituting the offense in ordinary and 
concise language and in such manner as to enable a person of 
common understanding to know what is intended; 

(4) stating the time and place of the offense as definitely as 
ean be done; and 

(5) stating the name of the accused, if known, and if not 
known, designate the accused by any name or description by 
which he can be identified with reasonable certainty. 

(d) If the charge is by information or indictment, it shall in- 
elude indorsed thereon, the names of the witnesses for the state, 
if known. 

(e) if the charge is by information, it shall be signed by the 
county attorney or by his deputy; if by indictment, it shall be 
signed by the foreman of the grand jury. 

(f) If the charge is by information or indictment it must be 
recorded by the clerk within five days after the same is filed, in 
a book to be kept for that purpose. The judge must compare the 
record with the original indictment or information and certify 
the correctness thereof. In case the original is lost or destroyed, 
the defendant may be tried upon a copy taken from the record, 
and certified by the clerk. 

Comment: The proposed statute is a combination of several statutes used 
to obtain clarity and still cover the necessary elements. See Illinois Code 


of Criminal Procedure, 38 § 111-3. See also R.C.M. 1947, §§ 94-6408 
through 94-6406. 


95-1504. JOINDER OF OFFENSES AND OF DEFEND- 
ANTS. 

(e) An indictment, information, complaint or accusation may 
charge two or more different offenses connected together in their 
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commission, or different statements of the same offense or two 
or more different offenses of the same class of crimes or offenses, 
under separate counts, and if two or more indictments, informa- 
tions, complaints or accusations are filed in such cases in the same 
court, the court may order them to be consolidated. Allegations 
made in one count may be incorporated by reference in another 
count. The prosecution is not required to elect between the dif- 
ferent offenses or counts set forth in the indictment, information, 
complaint or accusation, but the defendant may be convicted of 
any number of the offenses charged, and each offense of which 
the defendant is convicted must be stated in the verdict or the 
finding of the court; provided, that the court in which the ease is 
triable, in the interests of justice and for good cause shown, may 
in its discretion order that the different offenses or counts set 
forth in the indictment, information, complaint and accusation be 
tried separately or divided into two or more groups and each of 
said groups tried separately. An acquittal of one or more counts 
shall not be deemed an acquittal of any other count. | 

(b) ‘Two or more defendants may be charged in the same in- 
dictment or information if they are alleged to have participated 
in the same series of acts or transactions constituting an offense 
or offenses. Such defendants may be charged in one or more 
counts together or separately and all of the defendants need not 
be charged in each count. 

(c) If it appears that a defendant or the state are prejudiced 
by a joinder of related prosecutions or defendants in a single 
charge or by joinder of separate charges or defendants for trial 
the court may order separate trials, grant a severance of de- 
fendants, or provide any other relief as justice may require. 

Comment: See Federal Rule 7(c) and 8, R.C.M. § 94-6407.1, and Illinois 
Code of Criminal Procedure, 38, § 111-4. Subsection (a) is a recodifica- 
tion of section 94-6407.1. Subsection (b) broadens the present law by 


providing for the charging of two or more defendants in the same indict- 
ment or information. 


95-1505. AMENDING THE CHARGE. 

(a) A charge may be amended in matters of substance at any 
time before the defendant pleads, without leave of court. 

(b) The court may permit any charge to be amended as to 
form at any time before verdict or finding if no additional or 
different offense is charged and if the substantial rights of the 
defendant are not prejudiced. j 

(c) No charge shall be dismissed because of a formal defect 


which does not tend to prejudice a substantial right of the de- 
fendant. 


Comment: See Colorado Rule 7(e) and R.C.M. §§ 94-6207, 94-6413 and 
94-6430. This section is self-explanatory and makes no substantial 
change in the existing law. 


95-1506. PRIOR CONVICTION. When the state seeks in- 
creased punishment of the accused as a prior convicted felon 
under section 94-4713, notice of that fact must be given in writ- 
ing to the accused or his attorney before the entry of a plea 
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of guilty by the accused, or before the case is called for trial 
upon a plea of not guiltv. Such notice must conform to the 
following provisions: 

(a) The notice must specify the prior convictions alleged to 
have been incurred by the accused. 

(b) The notice and the charges of prior convictions contained 
therein shall not be made public nor in any manner be made known 
to the jury before the jury’s verdict is returned upon the felony 
charge. 

(ec) If the accused is convicted upon the felony charge, the 
notice, together with proper proof of timely service, shall be filed 
with the court before the time fixed for sentence. The court shall 
then fix a time for hearing with at least 3 days notice to the 
accused. 

(d) The hearing shall be held before the court alone. If the 
eourt finds any of the allegations of prior conviction true, the 
accused shall be sentenced under the provisions of section 94-4713. 


Source: Substantially the same as 29-2221 (2), Revised Statutes of 
Nebraska, 19438. 


General Comment and Present Code Section Generally Affected: 


The bill of particulars has been omitted from this code. The reason for 
such omission is that Section 95-1503 of this chapter and the provisions 
of Chapter 18—Production and Suppression of Evidence—provide the 
defendant a means to the information he might otherwise obtain from 
a bill of particulars. 


CHAPTER 16. ARRAIGNMENT OF DEFENDANT. 


95-1601. ARRAIGNMENT DEFINED. Arraignment is the 
formal act of calling the defendant into open court to answer the 
charge against him. 


Source: New. 
Comment: This section simply defines arraignment. 


95-1602. PLACE OF ARRAIGNMENT. The defendant shall 
be arraigned in the court in which the indictment, information or 
complaint is filed, unless before arraignment the cause has been 
removed to another court, in which case he shall be arraigned in 
that court. 


Source: R.C. M. 1947, Section 94-6501. 


Comment: This section is essentially the same as section 94-6501 of our 
present code. It specifies the court in which the arraignment is to take 
place. 


95-1603. PRESENCE OF DEFENDANT. If the offense 
charged is a felony, the defendant must be personally present for 
arraignment; but if a misdemeanor, he may appear by counsel. 


Source: R.C. M. 1947, Section 94-6502. 
Comment: This section simply re-enacts Section 94-6502. 
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95-1604. BRINGING DEFENDANT INTO COURT. The 
court may direct any official who has custody of the defendant to 
bring him before the court to be arraigned. 


Source: R.C. M. 1947, Section 94-6503. 
Comment: This section is self-explanatory. 


95-1605. JOINT DEFENDANTS. Defendants who are jointly 
charged may be arraigned separately or together, in the dis- 
eretion of the court. 


Source: Illinois Code of Criminal Procedure, 38, § 118-2. 
Comment: This provision is new to Montana law and is self-explanatory. 


95-1606. PROCEDURE ON ARRAIGNMENT. The arraign- 
ment in any court in this state must be conducted in the following 
manner : 

(a) The arraignment must be in open court. 

(b) The court must inquire of the defendant or his counsel the 
defendant’s true name and if the defendant’s true name be given 
as any other than that used in the charge, the court must 
order the defendant’s name to be substituted for the name under 
which he is charged, and the subsequent proceedings must be 
conducted with the defendant charged under that name, but in the 
discretion of the court the defendant may also be referred to by 
the name by which he was first charged. 

(c) The court must determine whether the defendant is under 
any disability which would prevent the court in its discretion from 
proceeding with the arraignment. The arraignment may be con- 
tinued until such time as the court determines the defendant is 
able to proceed. 

(d) ‘The defendant shall be advised by the court as follows: 

(1) Of the nature of the crime charged against him; 

(2) Of the punishment as set forth by statute for the crime 
charged; 

(5) If the defendant appears for arraignment without counsel 
the court shall advise him of his right to counsel and of his right 
to assigned counsel if he is unable to employ counsel. If counsel 
is or has been waived by the defendant the court shall ascertain 
if the waiver is or was voluntary before proceeding ; 

(4) Of the time prescribed by statute to enter a plea; 

(5) Of his right to secure bail to release him from custody. 

(e) The court, or the clerk or county attorney under its direc- 
tion must deliver to the defendant a true copy of the indictment, 
information or complaint, including the endorsements thereon 
and the list of witnesses, when required, and read the indictment, 
information or complaint to the defendant, unless the defendant 
or his counsel waives such reading, and ask him whether he pleads 
guilty or not guilty to the indictment, information or complaint. 

The defendant shall enter a plea of guilty or not guilty to the in- 
dictment, information or complaint. If the defendant refuses to 
plead to the indictment, information or complaint a plea of not 
guilty must be entered. 


The court may refuse to accept a plea of guilty and shall not 
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accept the plea of guilty without first determining that the plea is 
voluntary with an understanding of the charge. 

(f) The court must prepare and keep a written record of all 
arraignment proceedings. In district courts a verbatim record of 
all arraignment proceedings must be made, preserved and filed 
with the court. 


Source: Chapter 65, R.C. M. 1947. 


Comment: This section sets forth the procedure to be followed by the 
courts in conducting an arraignment. The procedure set forth in this 
section is essentially the same as the procedure provided for in our 
present code. 


Subsection 1. requires that the arraignment be conducted in open court. 


Subsection 2. serves to identify the defendant. It re-enacts substantially 
section 94-6515, R.C. M. 1947. 

Subsection 3. provides that the court is to be the judge of whether the 
defendant has any disability which would prevent the court from 
proceeding with the arraignment. (Reference should be made to 
Chapter 5, Competency of Accused.) 

Subsection 4. lists specifically what the defendant is to be informed of 
by the court. In regard to (c) reference should be made to Chapter 
9, Initial Appearance of Arrested Person, in which it is required 
that defendant be informed of his right to counsel at that time. 
This section requires that if defendant appears without counsel he be 
informed of his right to counsel even though he may have been in- 
formed of this right at the initial appearance. It is intended to 
ensure that the defendant not be required to go to trial without a 
chance to exercise his right to counsel. 


Subsection 5. is a re-enactment of Section 94-6514 plus requiring that a 
plea of guilty be accepted by a court only after determining that 
the plea is voluntary and the charge understood. 


Subsection 6. requires that a written record of all arraignment proceed- 
ings be made. Recent federal decisions require state courts to keep 
records of such proceedings. (See Townsend y. Sain, 372 U.S. 
293.) 


95-1607. TIME ALGLOWED TO ANSWER. If, on the ar- 
raignment, the defendant requires it, he must be allowed a reason- 
able time, not less than one (1) day, to answer or otherwise plead 
to the indictment, information or complaint. The answer may 
include appropriate pre-trial motions. 


Source: R.C.M. 1947, Section 94-6516. 


Comment: This section is self-explanatory. It makes no change in the 
present law. 


95-1608. IRRIGULARITY OF ARRAIGNMENT. No irrigu- 
larity in the arraignment which does not affect the substantial 
rights of the defendant shall affect the validity of any proceeding 
in the cause if the defendant pleads to the charge or proceeds to 
trial without objecting to such irregularity. 


Source: Illinois Code of Criminal Procedure, 38, § 1138-6. 


Comment: The real question in all criminal cases is whether the substan- 
tial rights of the defendant have been adversely affected. The purpose 
of this section is to prevent reversal where the court has strayed away 
from the procedure set forth in this chapter, but the failure of the court 
has not hindered the defense. 

This section puts the burden on defendant to object if any irregularity in 
connection with arraignment is going to effect his defense. Yet, this 
does not intend to override any of the defendant’s substantial constitu- 
tional rights even though not objected to during the procedure. 
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CHAPTER 17. PRE-TRIAL MOTIONS. 


95-1701. DEFENSES AND OBJECTIONS WHICH MAY 
BE RAISED BEFORE TRIAL. Any defense or objection 
which is capable of determination without the trial of the general 
issue may be raised before trial by motion to dismiss or for other 
appropriate relief. The motion shall state with particularity the 
grounds therefore and the order or relief sought. 

(Note: The plea will come as a part of arraignment—at this point it is 
not possible to say which should come first—but it would seem to be more 
easily understood if the design for a plea is first explained—followed 
by the pre-trial motion of this section, although it is likely that various 
pre-trial motions will be made prior to the plea.) 


Comment: As is obvious from reading section 95-1701 the intent of the 
commission was to have a broad, general statute which would cover the 
multitude of objections which could be raised before the commencement 
of trial. This section is intended to include all the presently used objec- 
tions as well as any valid objection the ingenuity of counsel can provide. 
The general theory of the entire chapter is to simplify the procedure for 
testing the validity of the information, indictment or complaint and the 
processes employed by the police, the prosecution and the judiciary in 
bringing a case to trial. 


95-1702. DEFENSES AND OBJECTIONS WHICH MUST 
BE RAISED BEFORE TRIAL, Defenses and objections based 
on defects in the institution of the prosecution or in the complaint, 
indictment or information other than that it fails to show jurisdic- 
tion in the court or to charge an offense may be raised only before 
trial by motion to dismiss or for other appropriate relief. The 
motion shall include all such defenses and objections then avail- 
able to the defendant. Failure to present any such defense or ob- 
jection as herein provided constitutes a waiver thereof, but the 
eourt for cause shown may grant relief from the waiver. Lack 
of jurisdiction or the failure of the indictment or information to 
charge an offense shall be noticed by the court at any time 
during the pendency of the proceeding. 


Source: Federal Rule 12 (b) (2). 


95-1703. DISMISSAL ON MOTION OF COURT OR AP- 
PLICATION OF COUNTY ATTORNEY. The court may, either 
on its own motion or upon the application of the county attorney, 
and in furtherance of justice, order an action, complaint, informa- 
tion, or indictment to be dismissed. The reasons of the dismissal 
must be set forth in an order entered upon the minutes. 


Source: R.C.M. 94-9505, verbatim. 


Comment: The general law of the state remains the same, although the 
procedure has been simplified. 


99-1704. TIME OF MAKING MOTION. The motion shall 
be made before the plea is entered, but the court for cause may 
permit it to be made within a reasonable time thereafter. 


Source: Federal Rule 12 (b) (8). 


Comment: This approach is intended to charge the defense counsel with 
responsibility to act with reasonable dispatch in raising defects and de- 
fenses not going to the merits of the case. Insofar as is possible, it seems 
wise and fair to hold the defense responsible for failure to notice tech- 
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nical defects and to enforce a rule of waiver. This is compatible with 
the theory of the present Montana Code—see R.C.M. 94-6602 and 
State v. Toy, 65 Mont. 280, 288. The Illinois Code follows a very differ- 
ent format. It specifies the grounds upon which the motion is to be 
made. It seems preferable to leave “the grounds” for the motion up to 
the ingenuity of defense counsel for two reasons: (1) It is somewhat 
repetitious in pointing out the specific defects defense counsel may rely 
upon ... each of the defects being based on a failure of the prosecution 
to conform to the requirements of the code provisions previously or sub- 
sequently outlined; (2) It tends to straitjacket the motion which should 
be fairly broad in an attempt to force defense counsel to raise all objec- 
tions prior to trial and making failure to do so tantamount to waiver 
insofar as that is legally possible. 


95-1705. HEARING ON MOTION. A motion before trial 
raising defenses or objections shall be determined before trial 
unless the court orders that it be deferred for determination at 
the trial of the general issue. 


Source: Federal Rule 12 (b) (4). 


95-1706. EFFECT OF DETERMINATION. If a motion is 
determined adversely to the defendant he shall plead if he has 
not previously pleaded. A plea previously entered shall stand. If 
the court directs the action to be dismissed, the defendant must, 
if in custody, be discharged therefrom; or, if admitted to bail, his 
bail exonerated, or money deposited instead of bail must be re- 
funded to him. However, if the court grants a motion to dismiss 
based on a defect in the institution of the prosecution or in the 
indictment or information, or when it appears at any time before 
judgment that a mistake has been made in charging the proper 
offense, it may also order that the defendant be held in custody or 
that his bail be continued for a specified time pending the filing 
of a new complaint, indictment or information. 


Source: Federal Rule 12 (b) (5) and 94-9504. 


95-1707. TRANSFER OF TRIAL. If the court determines 
that the motion to dismiss, based upon the grounds of lack of 
jurisdiction or improper place of trial, is well founded it may, 
instead of dismissal, order the cause transferred to a court of 
competent jurisdiction or to a proper place of trial. 


Source: Illinois Code of Criminal Procedure, 38, § 114-1 (f). 


Comment: This segment of pre-trial motions is general in scope and is 
intended to outline the approach to be used by defense in raising objec- 
tions based on defense in the prosecution up to and including the time of 
arraignment. The remaining segment of pre-trial motions is primarily 
concerned with affirmative requests on the part of the defense for 
changes in the conduct of the future trial—such as 1) continuance, 2) 
change of venue, 3) change of judge. 


95-1708. MOTION FOR CONTINUANCE. 

(a) The defendant or the state may move for a continuance. 
If the motion is made more than thirty days after arraignment or 
at any time after trial has begun the court may require that it be 
supported by affidavit. 

(b) The court may upon the motion of either party or upon 
the court’s own motion order a continuance if the interests of 
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justice so require. } 
(c) All motions for continuance are addressed to the discretion 
of the trial court and shall be considered in the hight of the dili- 
gence shown on the part of the movant. 
(d) This section shall be construed to the end that criminal 
eases are tried with due diligence consonant with the rights of the 
defendant and the state to a speedy trial. 


Comment: See Illinois Code of Criminal Procedure, 38, § 114-4, 
R. C. M. 94-9502 and 94-9503. A more general approach is utilized than 
that employed by the Illinois Code. It is more comprehensive and at the 
same time does not harm either party with pre-planned excuses that 
might be cause for a continuance. If something has occurred that makes 
it difficult or impossible to meet established dates set for a case this 
“something” should be brought to the attention of the trial court and a 
ruling made. An example of the various kinds of reasons that might be 
grounds for a continuance are loss of a material witness, death or ill- 
ness of the attorneys, pre-trial publicity, etc. 


95-1709. SUBSTITUTION OF JUDGE. 

(a) he defendant or the prosecution may move the court in 
writing for a substitution of judge on the ground that he cannot 
have a fair and impartial hearing or trial before said judge. The 
motion shall be made at least fifteen days prior to the trial of the 
case, or any retrial thereof after appeal, except for good cause 
shown. Upon the filing of such a motion the judge against whom 
the motion is filed shall be without authority to act further in the 
criminal action, motion or proceeding but the provisions of this 
section do not apply to the arrangement of the calendar, the regu- 
lation of the order of business, the power of transferring the 
criminal action or proceeding to some other court, nor to the 
power of calling in another judge to sit and act in such eriminal 
action or proceeding, providing that no judge shall so arrange 
the calendar as to defeat the purposes of this section. Not more 
than one judge can be disqualified in the criminal action or pro- 
ceeding, at the instance of the prosecution and not more than one 
Judge at the instance of the defendant or defendants. 

If either party in any matter above mentioned shall file the 
affidavit as herein provided such party may not complain of any 
reasonable delay as the result thereof. 

The provision of this section shall be inapplicable to any person 
in any cause involving a direct contempt of court. 

(b) In addition to the provision of subsection (a) any de- 
fendant inay move at any time for substitution of judge for cause, 
supported by affidavit. Upon the filing of such motion the court 
shall conduct a hearing and determine the merits of the motion. 


Source: Section 94-6918, R.C.M. 1947, and Illinois Code of Criminal 
Procedure, 88, § 114-5. 


95-1710. “CHANGE OF PLAGH ORDER TAT 

(a) ‘The defendant or the prosecution may move for a change 
of place of trial on the ground that there exists in the county in 
which the charge is pending such prejudice that a fair trial can- 
not be had in such county. The motion shall be made at least 
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fifteen days prior to trial, unless, for good cause shown, it may be 
made thereafter. 

(b) The motion shall be in writing and supported by affidavit 
which shall state facts showing the nature of the prejudice alleged. 
The defendant or the state may file counter-affidavits. The court 
shall conduct a hearing and determine the merits of the motion. 

(ec) If the court determines that there exists in the county 
where the prosecution is pending such prejudice that a fair trial 
eannot be had it shall transfer the cause to any other court of 
competent jurisdiction in any county where a fair trial may be had. 

Comment: This section is not intended to overrule the two Dryman de- 
cisions, 127 Mont. 579, 269 P.2d 796; 128 Mont. 402, 276 P.2d 969; but 


instead its purpose is to preserve the fair trial rule allowing a change 
of venue when it appears impossible to draw an impartial jury. 


Source: Illinois Code of Criminal Procedure, 38, § 114-6. 


CHAPTER 18. 


PRODUCTION AND SUPPRESSION OF EVIDENCE. 

95-1801. SUBPOENAS. 

(a) Upon the request of the prosecuting attorney or the de- 
fendant or his attorney, the court or the clerk of the court shall 
issue subpoenas. The subpoena shall state the name of the court 
and the title, if any, of the proceeding, and shall command each 
person to whom it is directed to attend and give testimony and 
produce objects and documents at the time and place specified 
therein. 


Source: Kentucky Rule 7.02. 


(b) Indigent Defendants. When the defendant is indigent a 
court order must be obtained if more than six (6) witnesses are 
to be subpoenaed. If a witness is to be paid more than the regu- 
lar fee, or there are more than six (6) witnesses to be paid an 
order of the court or judge is needed; such order may be made 
upon proper showing by affidavit or otherwise. 

Source: Taken partly from 94-8904 R.C.M. 1947. 


Comment: The purpose of this subsection is to prevent an indigent 
defendant from indiscriminately subpoenaing unnecessary witnesses 
and greatly adding to expenses. After 6 witnesses the defendant is 
required to go before the judge and justify the need for additional wit- 
nesses. Also if any one witness is to be paid more than the usual fee, 
a court order is needed. 


(c) Expenses of Witness. When a person attends before <¢ 
magistrate, grand jury, or court, as a witness in a criminal case, 
upon a subpoena or in pursuance of an undertaking, the judge, at 
his diseretion, by a written order, may direct the clerk of the court 
to draw his warrant upon the county treasurer in favor of such 
witness for a reasonable sum, to be specified in the order, for the 
necessary expenses of the witness. 


Source: R.C.M. 94-8905. (modified). 


Comment: This provision is substantially same as the present code 
(94-8905) and merely authorizes the judge to reimburse or pay the ex- 
penses of a subpoenaed witness of a defendant. Reference to this is also 
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made in 95-1005, Chapter 10, Right to Counsel. 
Reference should be made to R.C.M. 25-404 which deals with wit- 
nesses’ fees. It is the commission’s intention to leave this particular pro- 
vision sufficiently broad so that the trial judge has ample discretion to 
pay what he believes reasonable in the particular case. As a result the 
provision does not attempt to particularize any of the expenses which 
might occur. 


(d) In all criminal cases originally triable in the district court 
the following rules shall apply: Upon motion of either party and 
upon showing of good cause, the court may issue a subpoena 
prior to the trial directing any person other than the defendant 
to produce books, statements, papers and objects before the court 
at a time prior to the trial or prior to the time when they are to be 
offered in evidence and the court may, upon their production, per- 
mit the books, statements, papers or objects or portions thereof 
to be inspected, copied, or photographed by the parties and their 
attorneys. 

Upon motion of the defendant, within a reasonable time before 
trial, the court may, upon a showing of good cause, at a time and 
place designated by the court, order the prosecution to produce 
prior to trial for inspection, photographing or copying by the 
defendant, designated books, statements, papers, or objects ob- 
tained from the defendant or others by the prosecution which are 
material, relevant and necessary to the preparation of the de- 
fendant’s case. 


Source: Proposed Illinois Supreme Court Rules on Discovery—25-5, 
modified and Federal Rule 16. 


Comment: It should be noted that the primary purpose of subsection 
(d) is to allow discovery of necessary material by either the prosecu- 
tion or the defendant from third parties. 


Procedure for allowing discovery of the prosecution by the defendant 
and of the defendant by the prosecution is provided for in section 
95-1803 of this chapter. 


The discovery as allowed under 95-1801 (d) is really a two part 
mechanism for gathering information. Under paragraph one either 
party may require a third person, other than the defendant, through 
the use of a subpoena (93-1501-3), to produce certain articles. The only 
restriction is that good cause must be shown. This therefore allows 
what is sometimes referred to as a “fishing expedition’—but only 
where third parties are concerned. The second paragraph permits dis- 
covery by the defendant or the prosecution with the additional restric- 
tion that the object desired must be “material, relevant and necessary 
to the preparation of the defendant’s case.” As a result no “fishing ex- 
pedition” may be employed. There must be knowledge of what is needed 
as the court will only require designated articles to be brought forward. 
The motion will be exparte, after which there may be argument as to 
whether items should be viewed. 


(e) Service. A subpoena may be served by a peace officer or 
by any other person who is not not a party and who is not less than 
18 years of age, but a peace officer must serve in his county any 
subpoena delivered to him for service, either on the part of the 
state or of the defendant. The person making the service 
must without delay, make a written return of the service, sub- 
scribed by him, stating the time and place of service. Service of 
a subpoena shall be made by delivering a copy thereof to the per- 
son named, and if ordered by the court, by tendering to those re- 
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siding outside the county of trial the fee for one day’s attendance 
and the mileage allowed by law. 


Source: Colorado Rules 17 (d) 4. 


(f) Place of Service. A subpoena requiring attendance of a 
witness at a hearing or trial may be served anywhere within the 
State of Montana. 


Comment: This entire section is closely patterned after the Federal 
Rules of Criminal Procedure. See R.C.M. 94-8901 through 94-8909 
and 94-100-42. 


As to compelling attendance of witnesses see Article III, Section 
16 of the Montana Constitution, and R.C.M. 94-4806 and 94-6119 
through 94-6123, which will be repealed by the proposed code. The cost 
of witnesses is maintained as found in the civil code. 


General Comment to 95-1801: 


94-8907. Disobedience to subpoena, etc. Disobedience to a subpoena, 
or a refusal to be sworn or to testify as a witness, may be punished 
by the court or the magistrates as a contempt. A witness disobeying a 
subpoena issued on the part of the defendant, unless he show good 
cause for his non-attendance, is liable to the defendant in the sum of 
one hundred dollars, which may be recovered in a civil action. 

94-8908. Failure to appear, undertaking forfeited. When a witness has 
entered into an undertaking to appear, upon his failure to do so the 
undertaking is forfeited in the same manner as undertakings of bail. 


These two sections concern themselves with disobedience to a 
subpoena, which the commission feels are no longer needed. If a wit- 
ness fails to follow the directions of a subpoena he will be subject to 
contempt of court as in the past, unless there is some good reason 
for the failure. 


95-1802. DEPOSITIONS. 

(a) Grounds for Taking Depositions: 

(1) If it appears that a prospective witness may be unable to 
attend or prevented from attending a trial or hearing or is or may 
become a non-resident of the state, or is unwilling to provide rele- 
vant information to a requesting party, and that his testimony is 
material and that it is necessary to take his deposition in order to 
prevent a failure of justice, the court at any time after the prelim- 
inary hearing or the filing of the indictment or the information 
may upon motion and notice to the parties order that his testimony 
be taken by deposition and that any designated books, papers, 
documents, or tangible objects, not privileged, be produced at the 
same time and place. 

(2) Ifa witness is committed for failure to give bail to appear 
to testify at a trial or hearing, the court must direct that his 
deposition be taken at the expense of the state. After the deposi- 
tion has been subseribed the court shall discharge the witness. 


Source: Kentucky Rule 7.10. 


Comment: The purpose of subection (a) is to set forth the limited use 
of depositions in criminal cases. They are only to be used when the 
state or defendant needs a deposition to avoid the loss of a witness 
material to the case. 


(b) Notice of Taking. The party at whose instance a deposi- 
tion is to be taken shall give to every other party reasonable writ- 
ten notice of the time and place for taking the deposition. The 
notice shall state and name and address of each person to be 
examined. On motion of a party upon whom the notice is served, 
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the court for cause shown may extend or shorten the time. 
Source: Federal Rule 15 (b) 


(c) How Taken. A deposition shall be taken in the manner 
provided in civil actions. The court at the request of a defendant 
may direct that a deposition be taken on written interrogatories 
in the manner provided in civil actions. 


Source: Federal Rule 15 (d) 


(d) Filing Deposition. The court shall transmit the deposition 
to the clerk of the court making the order, there to be filed and 
held until the action shall come on for trial. 


Source: R.C.M. 94-9110, modified 


(e) Use. At the trial or upon any hearing, a part or all of a 
deposition, so far as otherwise admissible under the rules of evi- 
dence, may be used if it appears: That the witness is dead; or that 
the witness is out of the State of Montana unless it appears that 
the absence of the witness was procured by the party offering the 
deposition; or that the witness is unable to attend or testify be- 
cause of sickness or infirmity; or that the party offering the depo- 
sition has been unable to procure the attendance of the witness by 
subpoena. Any deposition may also be used by any party for the 
purpose of contradicting or impeaching the testimony of the de- 
ponent as a witness. If only a part of a deposition is offered in 
evidence by a party, an adverse party may require him to offer 
all of it which is relevant to the part offered and any party may 
offer other parts. 


Source: Federal Rule 15 (e) 


(f) Objections to Admissibility. Objections to receiving in ev1- 
dence a deposition or part thereof may be made as provided in 
eivil actions. 


Source: M.R.C. P.-26(e); Federal Rule 15 (f) 


(g) At Instance of the State or Witness. The following addi- 
tional requirements shall apply if the deposition is taken at the 
instance of the state or a witness. The officer having custody of a 
defendant shall be notified of the time and place set for examina- 
tion and keep him in the presence of the witness during the exam- 
ination. A defendant not in custody shall be given notice and 
shall have the right to be present at the examination. The state 
shall pay to the defendant’s attorney and to a defendant not in 


custody expenses of travel and subsistence for attendance at the 
examination. 


Source: Second Preliminary Draft of Proposed F. R. Criminal Pro- 
cedure 15 (g) March 1964. 


Comment: This subdivision is designed to fully protect the rights of 
personal confrontation and cross-examination of the witness by defend- 
ant. Provision is also made for paying the expense of defendant and 


his counsel when a deposition is taken at the instance of the state or a 
witness. 
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95-1803. DISCOVER, INSPECTION, AND NOTICE. In 
all criminal cases originally triable in district court the follow- 
ing rules shall apply: 

(a) List of Witnesses: 

(1) for the purpose of notice only and to prevent surprise, 
the prosecution shall furnish to the defendant and file with the 
clerk of the court at the time of arraignment, a list of the wit- 
nesses intended to be called by the prosecution. The prosecution 
may, any time after arraignment, add to the lst the names of any 
additional witnesses, upon a showing of good cause. The list shall 
include the names and addresses of the witnesses. 

(2) The requirement of subsection (a) (1), of this section, shall 
not apply to rebuttal witnesses. 

(b) Subpoenas may be used as a discovery device as provided 
for under 95-1801(d). 


Source: Proposed Illinois Supreme Court Rule, 25-2(a) with modifi- 
cation. 


Comment: This provision is consistent with Chapter 15, Section 95- 
1503(d) which requires that names of witnesses for the state must be 
endorsed upon an information or indictment. 


The purpose of this section is to prevent surprise and allow the 
defendant time to combat false testimony and prepare his cross exami- 
nation of the witness. 


Note that section 95-1503 (d) of Chapter 15, required the state to 
endorse the names of the witnesses for the state on the indictment or 
information. The motion under section 95-1804 is to permit the 
defendant to get a list at any time, probably after arraignment and 
before trial. Many times the state does not know before it files the 
indictment or information all the witnesses it may call. 


Further it should be noted that this provision allows the addition 
of names not only prior to trial, but after the trial has commenced. 
As the trial progresses, the showing which is necessary to establish 
“good cause” should be more stringent as the defendant becomes 
increasingly prejudiced with the passage of time. At any time, the judge 
may allow a continuance (95-1708) if it should appear necessary in the 
interest of justice. 


(¢) On motion of any party within a reasonable time before 
trial all parties shall produce at a reasonable time and place 
designated by the court all documents, papers or things which each 
party intends to introduce in evidence. Thereupon any party shall, 
in the presence of a person designated by the court, be permitted 
to inspect or copy any such documents, papers or things. The 
order shall specify the time, place and manner of making the 
inspection and of taking the copies or photographs and may pre- 
seribe such terms and conditions as are just. If the evidence 
relates to scientifie tests or experiments the opposing party 
shall, if practicable, be permitted to be present during the tests 
and to inspect the results thereof. Upon a sufficient showing 
the court may at any time order that the discovery or inspection 
be denied, restricted or deferred, or make other appropriate 
orders. If, subsequent to comphance with an order issued pur- 
suant to this rule, and prior to or during trial, a party discovers 
additional material previously requested which is subject to dis- 
covery or inspection under the rule he shall promptly notify the 
other party or his attorney or the court of the existence of the 
additional material. The court shall exclude any evidence not 
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presented for inspection or copying pursuant to this rule, unless 
good cause is shown for failure to comply. In the latter case the 
opposing party shall be entitled to recess or a continuation dur- 
ing which it may inspect or copy the evidence in the manner pro- 
vided for above. 


Source: Proposed Illinois Supreme Court Rule 25-4; proposed amend- 
ments to Federal Rule 16 (March 1964), with modification. 


Comment: The extent to which pretrial discovery should be permitted in 
criminal cases is a complex and controversial issue. The problems have 
been explained in detail in recent legal literature, most of which has 
been in favor of increasing the range of permissible discovery. Pretrial 
discovery in state criminal cases; 12 Stan. L. Rev. 293 (1960): Pretrial 
Discovery in Criminal Cases: A necessity for fair and impartial justice, 
42 Nat. L. Rev. 127 (1962); Developments in Law-Discovery; 74 Harv. 
L. Rev. 940, 1051-1063. 


This rule permits the court to require the defendant to permit the 
prosecution to inspect items which he intends to produce at trial and 
which are within his possession, custody or control. While the prosecu- 
tion normally has resources adequate to secure the information necessary 
for trial, there are some situations in which mutual disclosure is neces- 
sary to prevent the defendant from obtaining an unfair advantage for 
example, in cases where both prosecution and defense have employed 
experts, such as in psychiatric examinations, it is important for the 
prosecution to be able to study the opinions of the experts in order to 
adequately prepare for trial. It is the intent of this provision to allow 
mutual disclosure so far as consistent with the privilege against self- 
incrimination. State cases have indicated that a requirement that the 
defendant disclose in advance of trial materials which he intends to 
use on his own behalf at trial is not a violation of the privilege against 
self-incrimination. Jones v. Superior Court, 58 Cal.2d 56, 372 P.2d 919 
(1962); People v. Lopez, 384 P.2d 16 (1963). 


To allow the court to control the potential abuses of discovery, this sub- 
division gives the court wide authority to deny, restrict or defer dis- 
covery upon a sufficient showing. Some of the things the court will con- 
sider in determining whether discovery should be allowed are the safety 
of witnesses, and others, the protection of business enterprises from eco- 
nomic reprisal, infringement on the right against self-incrimination, etc. 
The party asking for the restriction of discovery need not make its show- 
ing in open court. If the court grants relief on such showing a record 
of the proceedings must be preserved in the records of the court to be 
made available to the appellate court in the event of appeal. 


This provision establishes a continuing obligation on a party subject to 
acest order with respect to material discovered after initial com- 
pliance. 


Wide discretion is given to the court in dealing with the failure of either 
party to comply with the discovery order. Such discretion will permit 
the court to consider the reasons why disclosure was not made, the 
extent of prejudice, if any, to the opposing party, the feasibility of recti- 
fying the prejudice by a continuance, and any other relevant factors. 


Finally, there is a general rule which declares that evidence to be dis- 
coverable must be admissible at trial. This position the commission does 
not intend to follow. California takes the view admissibility into evidence 
is not a prerequisite to discovery, and that is the rule to be followed in 
Montana. People v. Cooper, 58 Cal.2d 755, 349 P.2d 964 (1960). 


(d) For purpose of notice only and to prevent surprise, the 
defendant shall furnish to the prosecution and file with the clerk 
of the court at the time of entering his plea of not guilty or within 
ten days thereafter or at such later time as the court may for 
good cause permit, a statement of intention to interpose the de- 
fense of insanity, self-defense or alibi. If the defendant intends 
to interpose any of these defenses, he shall also furnish to the 
prosecution and file with the clerk of the court, the names and 
addresses of all witnesses to be called by the defense in support 
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thereof. The defendant may, prior to trial, upon motion and show- 
ing of good cause, add to the list of witnesses the names of any 
additional witnesses. After the trial commences, no witnesses may 
be called by the defendant in support of these defenses, unless 
the name is included on such list, except upon good cause shown. 


Source: Proposed Illinois Supreme Court Rule, 25-6. 


Comment: The requirement that notice must be given before insanity 
can be proven as a defense is also provided for in Chapter 5. Compe- 
tency of the Accused. This subsection is consistent with Chapter 5 on 
this particular point. 


The commission felt that when insanity, alibi, or self-defense is to be 
alleged as a defense notice is required to avoid surprise and to provide 
a fair determination of the issue by a knowledgable presentation of the 
facts by both the prosecution and defense. Defendant’s failure to give 
required notice as set forth in subsection (d), precludes the use of such 
a defense. However, the judge has the discretion to allow such notice 
at a later time. 


(ec) All matters which are privileged upon the trial, are privi- 
leged against disclosure through any discovery procedure. 


Source: Proposed Illinois Supreme Court Rule 25-6. 
Comment: Self-explanatory. 


95-1804. MOTION TO PRODUCE CONFESSION OR AD- 
MISSION. 

(a) On motion of a defendant in any criminal case made prior 
to trial the court shall order the state to furnish the defendant 
with a copy of any written confession or admission and a list of 
the witnesses to its making. If the defendant has made an oral 
confession or admission a list of the witnesses to its making shall 
be furnished. 

(b) The list of witnesses may upon notice and motion be 
ainended by the state prior to trial. 

(c) No such confession or admission shall be received in evi- 
denee which has not been furnished in compliance with subsection 
(a) of this section unless the court is satisfied that the prosecutor 
was unaware of the existence of such confession or admission 
prior to trial and that he could not have become aware of such in 
the exercise of due diligence. 


Source: Illinois Code of Criminal Procedure, 38, § 114-10. 


Comment: The present Montana law does not expressly provide the right 
or the machinery to the defendant to gain access to a confession or ad- 
mission prior to trial. Section 95-1804 permits any confession or ad- 
mission to be obtained on motion prior to trial, before or after arraign- 
ment. 


This provision obligates the state to furnish the defendant with a copy of 
the confession or admission and a list of witnesses before trial unless an 
exception becomes available under subsection (c). 


95-1805. MOTION TO SUPPRESS CONFESSION OR AD- 
MISSION. 

(a) Prior to the trial of any criminal case a defendant may 
move to suppress as evidence any confession or admission given 
by him on the ground that it was not voluntary. 

(b) The motion shall be in writing and state facts showing 
wherein the confession or admission was involuntary. 
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(c) If the allegations of the motion state facts which if true, 
show that the confession or admission was not voluntarily made 
the court shall conduct a hearing into the merits of the motion. 

(d) The burden of going forward with the evidence to show 
that a confession or admission was involuntary shall be on the 
defendant. Upon a prima facie showing of involuntariness the 
state shall have the burden of proving that confession or admis- 
sion was made voluntarily. 

(f) The issue of the admissibility of the confession or admis- 
sion shall not be submitted to the jury. The circumstanees sur- 
rounding the making of the confession or admission may be sub- 
mitted to the jury as bearing upon the credibility or the weight 
to be given to the confession or admission. 


Source: Illinois Code of Criminal Procedure, 38, § 114-11. 


Comment: This section provides for the suppression of an involuntary 
confession or admission. The determination of when a confession or ad- 
mission is voluntary is to be made on a continuing case by case method. 
A recent Montana decision now recognizes that the truth or falsity of 
a confession is not to be considered in determining its voluntariness. 
(State v. White, 22 St. Rep. 803). The test set forth by the U.S. Su- 
preme Court is whether the will of the accused is so overborne that his 
statement is not the product of a rational intellect and a free will. 
(Rogers v. Richmond, 365 U.S. 5384 (1961)). This test is also recognized 
by the recent Montana decisions. (See State v. Noble, 142 Mont. 284, 
384 P.2d 504 and State v. White, supra.) 

The procedure to be followed by state courts in determining the volun- 
tariness of a confession has been set forth in the case of Jackson v. 
Denno, 378 U.S. 368. This case requires that the court must first hold a 
complete evidentiary hearing regarding the confession outside the pres- 
ence of the jury. The court must then make a determination whether 
the purported confession was voluntary or involuntary. If the confession 
is found to be involuntary it may not be admitted into evidence. If it is 
found to be voluntary it may be admitted for consideration by the jury. 
This procedure must be followed whenever the voluntariness of a con- 
fession is put in issue, whether by motion prior to trial as provided for 
by this section or by objection during trial. 


95-1806. MOTION TO SUPPRESS EVIDENCE ILLEGAL- 
LY SEIZED. | i : 

(a) <A defendant aggrieved by an unlawful search and seizure 
may move the court for the return of property and to suppress as 
evidence anything so obtained. | 

(b) The motion shall be in writing and state facts showing 
wherein the search and seizure were unlawful. The judge shall 
receive evidence on any issue of fact necessary to determine the 
motion and the burden of proving that the search and seizure were 
unlawful shall be on the defendant. If the motion is granted the 
property shall be restored, unless otherwise subject to lawful 
detention, and it shall not be admissible in evidence against the 
movant at any trial. 

(c) ‘The motion shall be made before trial, unless opportunity 
therefor did not exist or the defendant was not aware of the 
ground for the motion, but the court in its discretion may enter- 
tain the motion at the trial. | | 


Source: Illinois Code of Criminal Procedure, 38, § 114-12. 


Comment: This section provides the machinery for enforcing the consti- 
tional protection against illegal searches and seizures as found in Mon- 
tana Constitution Article III, Section 7, and U. S. Constitution 14th 
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Amendment which applies to the states since Mapp v. Ohio, 367 U.S. 
643. In accordance with Mapp, the 14th amendment denies the admission 
of illegally seized evidence. This section continues the requirement that 
the motion be made before trial but subsection (c) provides that if the 
grounds for the motion were unknown to the defendant he may make it 
later. (See State v. Gotta, 71 Mont. 288, 229 P. 405 (1924) which re- 
quired a timely motion to suppress illegally gained evidence.) 


The procedure for an appeal from a motion to suppress is provided for 
in Chapter 24. Chapter 25, Appeal by the Defendant, does not allow a 
defendant to appeal from a ruling on a motion to suppress until after 
final judgment. 


The following code sections are a part of the uniform state laws and will 
be placed either under proposed Chapter 18, or at the end of the pro- 
posed code. A number of states have adopted this code, among them: 
Arizona, California, New York and Idaho. 


94-9001. “Witness” and “state” defined. Witness—as used in this act 
shall include a person whose testimony is desired in any proceeding or 
investigation by a grand jury or in a criminal action, prosecution or pro- 
ceeding. The word state shall include any territory of the United States 
and District of Columbia. 


94-9002. (1) Summoning witness in this state to testify in another 
state. If a judge of a court of record in any state, which by its laws has 
made provision for commanding persons within that state to attend and 
testify in this state, certifies under the seal of such court that there 
is a criminal prosecution pending in such court, or that a grand jury 
investigation has commenced or is about to commence, that a person 
being within this state is a material witness in such prosecution, or 
grand jury investigation, and that his presence will be required for a 
specified number of days, upon presentation of such certificate to any 
judge of a court of record in the county in which such person is, such 
judge shall fix a time and place for a hearing, and shall make an order 
directing the witness to appear at a time and place certain for the 
hearing. 

(2) If at a hearing the judge determines that the witness is material 
and necessary, that it will not cause undue hardship to the witness to 
be compelled to attend and testify in the prosecution, or a grand jury 
investigation, in the other state, and that the laws of the state in 
which he prosecution is pending, or grand jury investigation has com- 
menced or is about to commence, will give to him protection from arrest 
and the service of civil and criminal process, he shall issue a summons, 
which a copy of the certificate attached, directing the witness to attend 
and testify in the court where the prosecution is pending, or where a 
grand jury investigation has commenced or is about to commence at a 
time and place specified in the summons. In any such hearing the cer- 
tificate shall be prima facie evidence of all the facts stated therein. 


(3) If said certificate recommends that the witness be taken into im- 
mediate custody and delivered to an officer of the requesting state to 
assure his attendance in the requesting state, such judge may, in lieu 
of notification of the hearing, direct that such witness be forthwith 
taken into custody and delivered to an officer of the requesting state. 
(4) If the witness, who is summoned as above provided, after being 
paid or tendered by some properly authorized person the sum of ten 
(10¢) cents a mile for each mile and five dollars ($5.00) for each day, 
that he is required to travel and attend as a witness, fails without good 
cause to attend and testify as directed in the summons, he shall be pun- 
ished in the manner provided for the punishment of any witness who 
disobeys a summons issued from the court of record in this state. 


94-9003. Witness from another state summoned to testify in this state. 
(1) If a person in any state, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal 
prosecutions, or grand jury investigations commenced or about to com- 
mence, in this state, is a material witness in a prosecution pending in a 
court of record in this state, or in a grand jury investigation which has 
commenced or is about to commence, a judge of such court may issue 
a certificate under the seal of the court stating these facts and speci- 
fying the number of days the witness will be required. This certificate 
shall be presented to a judge of a court of record in the county in which 
the witness is found. 


(2) If said certificate recommends that the witness be taken into im- 
mediate custody and delivered to an officer of this state to assure his 
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attendance in this state, such judge may direct that such witness be 
forthwith brought before him; and the judge being satisfied of the de- 
sirability of such custody and delivery, for which determination said 
certificate shall be prima facie proof, may order that said witness be 
forthwith taken into custody and delivered to an officer of this state, 
which order shall be sufficient authority to such officer to take such 
witness into custody and hold him unless and until he may be released 
by bail, recognizance, or order of the judge issuing the certificate. 


(3) If the witness is summoned to attend and testify in this state, he 
shall be tendered the sum of ten cents (10¢) a mile for each mile and 
five dollars ($5.00) for each day that he is required to travel and attend 
as a witness. A witness who has appeared in accordance with the pro- 
visions of the summons shall not be required to remain within this state 
a longer period of time than the period mentioned in the certificate, 
unless otherwise ordered by the court. If such witness fails without 
good cause to attend and testify as directed in the summons, he shall 
be punished in the manner provided for the punishment of any witness 
who disobeys a summons issued from a court of record in this state. 


94-9104. Exemption from arrest and service of process. If a person 
comes into this state, in obedience to a summons directing him to attend 
and testify in this state, he sholl not, while in this state pursuant to such 
summons or order, be subject to arrest or the service of process, civil or 
criminal, in connection with matters which arose before his entrance into 
this state under the summons. If a person passes through this state 
while going to another state in obedience to a summons or order to at- 
tend and testify in that state or while returning therefrom he shall not, 
while so passing through this state, be subject to arrest or the service 
of process, civil or criminal, in connection with matters which arose 
before his entrance into this state under the summons or order. 
94-9005. Uniformity of interpretation. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the 
law of the states which enact it. 

94-9006. Short title. This act may be cited as “Uniform Act to Secure 
oe Attendance of Witnesses from Without the State in Criminal 

ases.” 


94-9007. Inconsistent laws repealed. All acts or parts of acts inconsist- 
ent with this act are hereby repealed. 


CHAPTER 19. TRIAL IN DISTRICT COURT 

95-1901. METHOD OF TRIAL. 

(a) All prosecutions except on a plea of guilty, deciding is- 
sues of fact shall be tried by the court and jury. 

(b) Questions of law shall be decided by the court and ques- 
tions of fact by the jury except on a trial for libel the jury shall 
determine both questions of law and of fact. 

(c) Defendants in all criminal cases shall have a right to trial 
by jury not to exceed twelve in number. However, if no capital 
offense is involved, the parties may agree in writing, at any time 
before the verdict, with the approval of the court that the jury 
shall consist of any number less than twelve. 


_(d) The plea of not guilty puts in issue every material allega- 
tion of the indictment, information or complaint. 


Source: Subsection (a)—94-7002. Subsection (b)—94-7235 and 94-7236. 
Montana Constitution, Article III, Section 10. Subsection (c)—Colorado 
Rule 23 (b). Subsection (d)—94-6804. . 


Comment: In substance, subsection (a) is the same as 94-7002. It 
merely implements Article III, Section 23 of the Montana Constitution 
which does not allow the defendant to waive his right to trial by jury 
in felony cases (State v. Scalise, 181 Mont. 238, 309 P.2d 1010), and 
attempts to avoid the felony-misdemeanor confusion. 

Subsection (b) is required to implement Article III, Section 10 of 
the Montana Constitution and is substantially the same as present 
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Montana Statutes 94-7235 and 94-7236. 


Subsection (c) is a change in the present Montana law. In 1881, the 
Montana Supreme Court interpreted Article III, Section 23, of the 
Montana Constitution that a defendant in a felony case, especially of 
capital offenses, required a jury of twelve men, neither more nor less, 
as an indispensable requirement of the law. A trial of such a cause 
before a jury of less than twelve men is a nullity. Territory v. Ah 
Wah (1881) 4 Mont. 149, 1 P. 732. It must also be realized that in 
interpreting Article III, Section 28, the Montana Supreme Court stated 
that the defendant cannot waive a jury trial in felony cases. State 
v. Scalise, 131 Mont. 268, 309 P.2d 1010. 


Section (c) is taken substantially from the Federal Rule 23(b). 
It permits either a stipulation before trial that the case be tried by a 
jury composed of less than twelve, or a stipulation during trial but 
before verdict is reached that the case be submitted to less than twelve 
jurors. This is a useful provision in the event it becomes necessary 
during the trial to excuse a juror (due to illness or any other cause) 
and no alternative juror is available. The U. S. Supreme Court stated 
that the constitutional right of one on trial for a crime to a jury of 
twelve persons may be waived, by consenting to a trial by a less number 
than twelve. Patton v. U. S., 281 U. S. 276, 309 (1929). 


A number of cases have taken the position that there is a valid 
distinction between right to waive an entire jury and right to waive a 
full jury, but in Patton v. U. S. the position is taken that there is no 
difference, that a constitutional jury means twelve men, as though 
that number has been specifically named. The Supreme Court in Patton 
allows a waiver of a full jury on the grounds that under U. S. 
Constitution, Article III, Section 2, a jury trial may be waived in any 
felony case. 


95-1902. PLEA OF GUILTY. Before or during trial a plea of 
guilty may be accepted when: 

(a) the defendant enters a plea of guilty in open court; and 

(b) the court has informed the defendant of the consequences 
of his plea and of the maximum penalty provided by law which 
may be imposed upon acceptance of such plea. 

(c) At any time before or after judgment the court may for 
good cause shown permit the plea of guilty to be withdrawn and 
a plea of not guilty substituted. 


Source: Proposed Illinois Code of Criminal Procedure, 38, § 115-2. 
Kentucky Rules of Criminal Procedure, 8.10; R.C.M. 1947, 94-6808. 
(modified). 

Comment: Subsection (a) is consistent with the present law; 94-6802 
currently provides that a plea of guilty by the defendant must be 
entered in open court. 


Subsection (b) is designed to prevent the defendant from pleading 
guilty without knowledge of the consequences of such a plea. 


Subsection (c) is similar to the present code (see 94-6803) and 
does not change the present Montana law. The only change from the 
present code is that the proposed provision expressly provides that a 
plea of guilty may be allowed to be withdrawn before or after judg- 
ment. The present code only provides for withdrawal before judgment. 
In State ex rel Foot v. District Court (81 Mont. 495), the Montana 
Supreme Court held that even though the statute, 94-6803, expressly 
states that the motion to withdraw a guilty plea shall be made before 
judgment, a court may consider the motion after judgment. 


The burden is placed on the defendant to show by affidavits or by 
oral testimony that withdrawal of his plea should be allowed (State v. 
Mcallister, 96 Mont. 488). As was stated in State v. Nance (120 
Mont. 152), no hard and fast rule can be laid down as to what 
showing the defendant must make to move the court but each case 
must depend on its own facts and circumstances. 


A change of plea should ordinarily be permitted if it fairly appears 
that the defendant was in ignorance of his rights and of the conse- 
quences of his act, if influenced unduly and improperly either by hope 
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or by fear in making it, or if it appears that the plea was entered under 
some mistake or misapprehension (see State v. Nichols, 46 Mont. 470, 
128 P. 548; State ex. rel Foote, 81 Mont. 495, 263 P. 979). In determin- 
ing if sufficient showing has been made, a factor that should be given 
substantial consideration is whether the defendant appeared without 
counsel at the time of the plea. 


95-1903. FAILURE OF THE COUNTY ATTORNEY TO 
ATTEND. If the county attorney fails to attend the trial, the 
court may appoint some attorney-at-law to perform his duties. 


Source: 94-7239 with only slight modification. 


95-1904. PRESENCE OF DEFENDANT; MISTRIAL FOR 
ABSENCE. 

(a) The defendant must be personally present at the trial in 
all cases tried in the district court. If the defendant fails to ap- 
pear at any time during the course of the trial and before the jury 
has retired for its deliberations or the ease has been finally sub- 
mitted to the judge, and if after the exercise of reasonable dili- 
gence, his presence cannot be procured, the court shall declare a 
mistrial and the cause may again be tried. 

(b) In all cases appealed to the Supreme Court it shall be con- 
clusively deemed that the defendant was present in court at all 
stages of the trial unless the record on appeal affirmatively 
shows to the contrary; in all cases appealed to the Supreme 
Court it shall be conclusively deemed that the court or judge 
gave the proper admonition in accordance with the provision of 
section 95-1913(e) unless the record affirmatively shows to the 
contrary. 

Source: California Statutes—Penal Section 1043 (modified.) 


Comment: This section is substantially the same as the present Mon- 
tana law, Section 94-7004. Not allowing the defendant to waive his 
right to be present in felony cases is a requirement of Article III, 
Section 16 of the Montana Constitution as interpreted by the Montana 
Supreme Court in State v. Reed, 65 Montana 51, 55, 210 P. 756. 


It is also intended by this section that when a defendant volun- 
tarily absents himself from the court after proceedings have been 
commenced and as a result, makes it impossible for the jury to render a 
valid verdict, the defendant waives his right to plead double jeopardy 
and the cause can be tried again. 

The proposed statute contemplates that the record will indi- 
cate the defendant’s presence, State v. Reed, 65 Mont. 51, 55, 56, 210 
Pac. 756, but if not, there is a presumption he is present. 

As to what constitutes trial, there is considerable argument. The 
settlement of instruction is no part of the “trial” within the meaning 
of the proposed statute. State v. Hall, 55 Mont. 182, 187, 175 Pac. 267. 
See also—State v. Olsen, 87 Mont. 389, 395, 287 Pac. 938. Trial means 
proceeding in open court. State v. Spotted Hawk, 22 Mont. 33, 45, 66 
Pac. 1026. “The right of a defendant to be present when the triers of 
fact are absent is not an absolute right, but one qualified by a condi- 
tion that nothing occurs when he is not present which could put him in 
jeopardy.” People v. Teitelbaum, 163 Cal. App. 2d 184, 329 P.2d 157, 
172. See also State v. Peters, 22 St. Rep. 776. 


95-1905. FORMATION OF TRIAL JURY. Trial juries for 
criminal actions are formed in the same manner as trial juries in 
civil actions, except that the total number of jurors drawn shall be 
twelve plus the total number of peremptory challenges. 

Source: New Section. 


Comment: The intent of this section is to provide that the trial jury be 
selected in the same manner as juries in civil cases and that in the area 
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of trial jury formation the statutes in civil actions be applicable. 
This will avoid confusion and achieve consistency in the formation of 
juries. 

The number of peremptory challenges shall be determined by the 
number of parties involved. It must be noted that when several defend- 
ants are joined they can sever their challenges. (See 95-1909 (d) of 
this chapter.) 


95-1906. ORDER OF PROSECUTIONS. Prosecutions against 
defendants held in custody must be disposed of in advance of 
prosecution against defendants on bail unless for good cause the 
eourt shall direct an action to be tried out of its order. 


Source: Modification of 94-7007. 

Comment: The purpose of this provision is to provide a general 
format for proceeding. It is different from 94-7007 in that it attempts 
to avoid the felony misdemeanor confusion in the District Court. This 
section is applicable to the trial de novo of misdemeanor cases that 
have been appealed to the District Court. 


The clerk should keep a calendar of all criminal actions pending 
in the court, enumerating them according to the date of the filing of 
the indictment or information, specifying opposite the title of each 
action whether it is for a felony or a misdemeanor, and whether the 
defendant is in custody or on bail. 


95-1907. TIME TO PREPARE FOR TRIAL. After plea, the 
defendant shall be entitled to a reasonable time to prepare for 
trial. 


Source: Modification of 94-7008. 


Comment: This section changes the present law (94-7008) in that it 
does not specifically state that the defendant has “at least two days to 
prepare for trial.” It is more general, leaving it up to the discretion 
of the judge and case law to determine ‘a reasonable time to prepare 
foretrial.’” 


95-1908. MOTION TO DISCHARGE JURY PANEL. 

(a) <Any objection to the manner in which a jury panel has 
been selected or drawn shall be raised by a motion to discharge 
the jury panel. The motion shall be made at least five days prior 
to the term for which the jury is drawn. For good cause shown, 
the court may entertain the motion at any time thereafter. 

(b) ‘The motion shall be in writing supported by affidavit and 
shall state facts which show that the Jury panel was improperly 
selected or drawn. 

(c) If the motion states facts which show that the jury panel 
has been improperly selected or drawn, it shall be the duty of the 
court to conduct a hearing. The burden of proof shall be on the 
movant. 

(d) If the court finds that the Jury panel was improperly 
selected or drawn, the court shall order the Jury panel discharged 
and the selection or drawing of a new panel in the manner pro- 
vided by law. 

Source: Proposed Illinois Code of Criminal Procedure, 38 § 114-3 

(modified). 

Comment: This section clearly outlines the procedure for challenges to 

the panel of jurors. The objection is directed toward the panel and 


will generally require an affidavit in order to support the facts which 
show the improper selection. 
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This section is substantially the same as the present Montana law 
as to the challenge of the panel. It is more concise and easier to 
understand. 

A challenge to the panel can be founded only on a material depar- 
ture from the law in respect to the drawings and return of the jury. 


Present statutes 94-7104 and 94-7110 will be superseded by this 
section. 


95-1909. TRIAL JURORS. 
(a) The clerk of court shall make available to the parties a 
list of prospective jurors with their addresses when drawn. 


Source: Illinois Code of Criminal Procedure, 38 § 115-4. 


(b) (1) The qualifications of jurors, and who will be 
exempted, are found in sections 93-1301 through 95-1307, of the 
civil code, which by reference are made a part of this code. 

(2) An exemption from service on a jury is not a cause of 
challenge, but the privilege of the person exempted. 


Source: R.C.M. 94-7121. 


(c) The county attorney and the defendant or his attorney 
shall conduct the examination of prospective jurors. The court 
may conduct an additional examination. ‘he court may limit the 
examination by the defendant, his attorney or the prosecuting 
attorney if the court believes such examination to be improper. 


Source: Colorado Rule 24 (a) (1). 


(d) After examination the jurors shall be passed upon, ac- 
cepted and tendered as a body of twelve. 


Source: Illinois Code of Criminal Procedure, 38 § 115-4 (f). 


(e) (1) Each party may challenge jurors for cause, and each 
challenge must be tried by the court. 

(2) <A challenge for cause may be taken for all or any of the 
following reasons; or for any other reason which the court de- 
termines: 

(1) Consanguinity or relationship to the person alleged to be 
injured by the offense charge, or on whose complaint the prose- 
cution was instituted, or to the defendant. 

(ii) Standing in the relation of guardian and ward, attorney 
and client, master and servant, or landlord and tenant, debtor and 
creditor, to, or being a member of, the family of the defendant, or 
of the person alleged to be injured by the offense charged, or on 
oe complaint the prosecution was instituted, or in his employ- 
ment. 

(11) Being a party adverse to the defendant in a civil action, 
or having complained against or been accused by him in a crim- 
inal prosecution. 

(iv) Having served on the grand jury which found the indict- 
ment, or on a coroner’s jury which inquired into the death of a 
person whose death is the subject of the indictment or informa- 

ion. 

(v) Having served on a trial jury which has tried another 
person for the offense charged. 

(vi) Having been one of a jury formerly sworn to try the © 


ment vis 


same charge, and whose verdict was set aside or which was dis- 
charged without verdict, after the case was submitted to it. 

(vii) Having served as a juror in a eivil action brought 
against the defendant for the act charged as an offense. 

(vil) If the offense charged be punishable with death, the 
entertaining of such conscientious opinions as would preclude his 
finding the defendant guilty; in which case he must neither be per- 
mitted nor compelled to serve as a juror. 

(ax) Having a belief that the punishment fixed by law is too 
severe for the offense charged. 

(x) For the existence of a state of mind on the part of the 
juror in reference to the case, or to either of the parties, which 
will prevent him from acting with entire impartiality and without 
prejudice to the substantial rights of either party. 


Source: Illinois Code of Criminal Procedure, 38, § 115-4(d), and 94-7120. 


(f) All challenges must be interposed before the jury is sworn, 
unless the cause of challenge be discovered after the jury is sworn 
and before the introduction of any evidence, when the court, in its 
discretion may allow the challenge to be interposed. 


Source: 94-7112. 


(g) Each defendant shall be allowed eight (8) peremptory 
challenges in capital cases, six (6) in all other cases tried in the 
district court, and three (3) in all cases tried in justice of the 
peace or police courts. However, there may not be additional 
challenges for seperate counts charged in the indictment or infor- 
mation. If the indictment or information charges a capital offense, 
as well as lesser offenses in separate counts, the maximum num- 
ber of challenges shall be eight (8). The state shall be allowed the 
same number of peremptory challenges as all of the defendants. 


Source: Illinois Code of Criminal Procedure, 38, § 115-4 (e). 


(h) After the jury is impaneled and sworn, the court may 
direct the selection of one or more alternate jurors, in the same 
manner as principal jurors, who shall take the same oath as the 
principal jurors. Hach party shall have one additional peremptory 
challenge for each alternate juror. Alternate jurors in the order 
in which they are called shall replace jurors who, prior to the 
time the jury arrives at its verdict, become unable or disqualified 
to perform their duties. An alternate juror shall not join the jury 
in its deliberation unless called upon by the court to replace a 
member of the jury. His conduct during the period in which the 
jury is considering its verdict shall be regulated by instructions of 
the trial court. An alternate juror who does not replace a princi- 
pal juror shall be discharged after the jury arrives at its verdict. 


Source: Illinois Code of Criminal Procedure, 388, § 115-4 (g), and 
M.R. C.P., Rule. 47 (c): 


(4) The jury shall return a general verdict to each offense 
charged. 


Source: Illinois Code of Criminal Procedure, 38 § 115-4 (j). 
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(j) When, at the close of the state’s evidence or at the close of 
all the evidence, the evidence is insufficient to support a finding 
or verdict of guilty, the court may on its own motion or on the 
motion of the defendant, dismiss the action and discharge the de- 
fendant. However, the court may allow the case to be reopened 
for good cause shown. 


Source: Illinois Code of Criminal Procedure, 38, § 115-4 (1). 


Comment: 95-1908 (a) No comparable Montana statute. The provision 
for address if known is for the convenience of both parties. 


(b) No comment needed. 


(c) This provision is self-explanatory. It merely sets out procedure 
for and gives the court authority to expedite the selection of a 
competent jury. The proposed rule follows current Montana 
practice and is consistent with Montana Rules of Civil Procedure, 
Rule 47(a). 


(d) This provision is intended to permit flexibility in the selection of 
the jury. 


(e) This provision states that every party in a criminal proceeding 
has the right to challenge jurors for cause. This provision is 
consistent with the Montana Rules of Civil Procedure (Rule 
47(b)). However, it changes the present criminal law which 
provides that when several defendants are tried together, they 
cannot sever their challenges. (See 94-7102). 


(f) No comment needed. 


(g) This subsection basically is the same as 94-7115 (1) and (2) in 
the number or peremptory challenges to be allowed. It is different 
from 94-7115 in that it only has two categories as to the number 
of peremptory challenges rather than four. In addition, it 
explicitly provides the State with the same number of peremptory 
challenges as the defendant. 


(h) Specifically provides for alternate jurors as is now permitted 
in civil and criminal cases (See Montana Rules of Civil Procedure 
47(c); 94-7282). 


(i) Self-explanatory. 


(j) This allows the court to affect the result of a proceeding with- 
out precluding an appeal on a new trial by the State as could 
occur by allowing the court to advise the jury to acquit (94-7227). 


95-1910. ORDER OF TRIAL. 

(a) The court may instruct the jury as to its duties. Such 
general instructions must be settled in the same manner as pro- 
vided for the settlement of special instructions in subdivision (d) 
hereof. 

(b) The county attorney must state the case and offer evidence 
in support of the prosecution. The defendant may make his open- 
ing statement prior to the state’s offer of evidence, or may state 
his defense and then offer evidence in support thereof after the 
state rests. 

(c) The parties may then respectively offer rebutting testi- 
mony only, unless the court, for good cause, permits them to offer 
evidence upon their original case. 

(d) When the evidence is concluded, if either party desires 
special instructions to be given to the jury, such instructions shall 
be reduced to writing, numbered, and signed by the party, or his 
attorney, and delivered to the court. The instructions shall be 
settled by the court, without the presence of the jury, at which 
settlement counsel for the parties, or the defendant if he is with- 
out counsel, shall be allowed reasonable opportunity to examine 
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the instructions requested and proposed to be given by the court, 
and to present and argue to the court objections to the adoption 
or rejection of any instruction offered by counsel or proposed to 
be given to the jury by the court. On such settlement of in- 
struction, the respective counsel, or the parties, shall specity 
and state the particular eround on which the instruction is 
objected to, and it shall not be sufficient to object gener- 
ally that the instruction does not state the law, or is against 
the law, but the objection must specify particularly where- 
in the instruction is insufficient, or does not state the law, 
or what particular clause therein is objected to. 

The court shall pass upon the objections to the instrue- 
tions and shall either give each instruction as requested or 
proposed or positively refuse to do so, or give the instruc- 
tion with modification, and shall mark or endorse upon each 
instruction in such a manner that it shall distinctly appear 
what instructions were given in whole or in part, and in like 
manner those refused or modified, and if modified, wherein 
and how modified. All instructions must be filed as a part 
of the record of the cause. No exceptions are necessary to 
the rulings of the court on the settlement of instructions. 

The court reporter shall be present at such settlement and 
shall take down all the objections to any or all of the in- 
structions given or refused by the court, together with modi- 
fications made therein, and the ruling of the court thereon. 

(e) When the instructions have been passed upon and 
settled by the court, and before the arguments to the jury 
have begun, the court shall charge the jury in writing, giv- 
ing in such, charge only such instructions as have been passed 
upon and settled. In charging the jury, the court shall give 
them all matters of law which it thinks necessary for the 
jury’s information in rendering a verdict. 

(f) When the jury has been charged, unless the case is sub- 
mitted to the jury, on either side, or on both sides without argu- 
ment, the county attorney must commence and may conclude the 
argument. If several defendants, having several defenses, appear 
by different counsel, the court must determine their relative 
order in evidence and argument. Counsel, in arguing the case 
to the Judge, may argue and comment upon the law of the case, 
as given in the instructions of the court, as well as upon the 
evidence of the case. 

Source: Same as 94-7201 with slight modification in language. Subdi- 

vision (a) has been added to statutorily implement the present practice 


of court instructing the jury generally as to their duties at the 
beginning of the trial. 


Comment: Self-explanatory. 


95-1911. WHEN ORDER OF TRIAL MAY BE DEPARTED 
FROM. When the state of the pleading requires it, or in any 
other case, for good reasons, and in the discretion of the court, 
the order prescribed in the last section may be departed from. 


Source: Same as R.C.M. 94-7202. 
Comment: Self-explanatory. 
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95-1912. VIEW OF PLACE OF OFFENSE OR PROP- 
ERTY. When the court deems it proper that the jury view any 
place, or personal property, pertinent to the case, it will order 
the jury to be conducted in a body under the custody of the 
sheriff, to view said place or personal property in the presence of 
the defendant and his counsel The place or personal property will 
be shown them by a person appointed by the court for that pur- 
pose, and they may personally inspect the same. The sheriff must 
be sworn to suffer no person to speak or otherwise communicate 
with the jury nor to do so himself on any subject connected with 
the trial, and to return them into the courtroom without unneces- 
sary delay or at a specified time, as the court may direct. 


Source: 94-7228 with only slight modification. 


95-1913. CONDUCT OF JURY AFTER SUBMISSION OF 
CASE. 

(a) Jurors, Separation of During Trial. The jurors sworn to 
try an action may, at any time before the submission of the case, 
in the discretion of the court, be permitted to separate or be kept 
in charge of a proper officer. The officer must be sworn to keep 
the jurors together until the next meeting of the court, to suffer 
no person to speak to them or communicate with them, nor to do 
so himself, on any subject connected with the trial, and to return 
them into court at the next meeting thereof. 


Source: 94-7230 verbatim. 


(b) Retirement of Jury. When the jury retires to consider its 
verdict an officer of the court shall be appointed to keep them 
together and to prevent conversations between the jurors and 
others. 


Source: Criminal Code of Illinois 88 § 115-4(1). 


(c) Items Which May Be Taken in the Jury Room. Upon re- 
tiring for deliberation, the jury may take with them all papers 
which have been received as evidence in the cause, except deposi- 
tions, or copies of such papers as ought not, in the opinion of the 
court, to be taken from the person having them in his possession. 
The jury may also take with them any exhibits which the court may 
deem proper, and notes of the proceedings taken by themselves. 


Source: C.C.P. California Section 612; substantially like 94-7308. 


(d) After Retirement, May Return into Court for Informa- 
tion. After the jury has retired for deliberation, if there be any 
disagreement among them as to the testimony, or if they desire to 
be informed on any point of law arising in the cause, they must 
require the officer to conduct them into court. Upon being brought 
into court, the information requested may be given in the dis- 
cretion of the court; if such information is given it must be given 
in the nl of the county attorney and the defendant and his 
counsel. 


Source: 94-7304 R.C. M. 1947. 
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(e) Admonition. The jury must also, at each adjournment of 
the court, whether permitted to separate or kept in charge of of- 
ficers, be admonished by the court that it is their duty not to 
converse among themselves, or with anyone else, on any subject 
connected with the trial, or to form or express any opinion there- 
on until the cause is finally submitted to them. 


Source: 94-7231 verbatim. 


95-1914. COURT MAY ADJOURN DURING ABSENCE, 
BUT DEEMED OPEN. While the jury is absent the court may 
adjourn from time to time, as to other business, but it must never- 
theless be open for every purpose connected with the cause sub- 
mitted to the jury, until a verdict is returned or the jury dis- 
charged. 


Source: 94-7308 verbatim. 


99-1915. .-VERDICT. 

(a) Return. The verdict shall be unanimous, when required 
by law, and signed by the foreman. It shall be returned by the 
jury to the judge i in open court. 


Source: Colorado Rule 3l(a) (38). 


(b) Several Defendants. If there are two or more defendants, 
the jury, at any time during its deliberations, may return a ver- 
dict or verdicts with respect to a defendant or defendants as to 
whom it has agreed; if the jury cannot agree with respect to all, 
the defendant or defendants as to whom it does not agree may be 
tried again. 


Source: Colorado Rule 31 (b). 


(ec) Convietion of a Lesser Offense. The defendant may be 
found guilty of an offense necessarily included in the offense 
charged, or of an attempt to commit either the offense charged 
or an offense necessarily ineluded therein if the attempt is an 
offense. 


Source: Colorado Rule 31(c). 


(d) Poll of Jury. When a verdict is returned, the jury shall 
be polled at the request of any party or upon the court’s own mo- 
tion. If upon the poll, there is not unanimous concurrence, the 
jury may be directed to retire for further deliberations or may be 
discharged. 


Source: Colorado Rule 31 (d). 


Comments: Subsection (a) requires that the verdict be unanimous in 
felony cases as does the present Montana law, (Section 94-7403, 
Article II, Section 23.) 

‘Subsection (b) is self-explanatory Ped is. in harmony with the 
current law. (See Section 94-7409). It makes it unnecessary to retry 
the case as to all defendants even though the jury may have been able 
to decide the guilt or innocence of some of them. 

Subsection (c) is self-explanatory and makes no change in the 
present law. (See Section 94-7408.) 

Subsection (d) raises the question whether a poll of the jury might 
be had after the return of a sealed verdict. If so, then it may be 
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possible for the jury to be directed to return for further deliberations, 
even if they have been separated over a weekend or some other period 
of time. 

This subsection provides for the polling of the jury by any party 
or upon motion of the court. The present law provides only that the 
jury may be polled at the request of either party. (See Section 94-7416.) 


95-1916. DEFENDANT, WHEN TO BE DISCHARGED. 
If judgment of acquittal is given on a general verdict, and the 
defendant is not detained for any other legal cause, he must be 
discharged as soon as the judgment is given, except where the 
acquittal is because of a variance between the pleading and proof, 
which may be obviated by a new indictment or information, the 
eourt may order his detention to the end that a new indictment 
or information may be filed by the county attorney. 


Source: 94-7418 with only slight modification. 

General Comment: The following code sections will be generally 
repealed by this chapter. It is the commission’s belief that these 
sections will no longer be needed, however that determination is not 
irrevocable. 

94-6805. What may be given in evidence under plea of not guilty. 
All matters of fact tending to establish a defense other than that 
specified in the third and fourth subdivisions of section 94-6801, may 
be given in evidence under the plea of not guilty. 

94-7101. Definition and division of challenges. A challenge is an 
objection made to the trial jurors, and is of two kinds: 


1. To the panel. 
2. To an individual juror. 


94-7103. Panel defined. The panel is a list of jurors returned by a 
sheriff to serve at a particular court, or for trial of a particular 
action. 


94-7113. Challenge after Jury Sworn. Whenever a juror is excused 
from the jury, after it is sworn, upon challenge of either party, the 
panel must be filled in the same manner as before the swearing of 
the jury. 

94-7117. Definition and Kinds of Challenge, for Cause. A challenge for 
cause may be taken by either party. It is an objection to a particular 
juror, and is either—1. General—That the juror is disqualified from 
serving in any case; or, 2. Particular—That the juror is disqualified 
from serving in the action on trial. 


94-7119. Particular Causes of Challenge. Particular causes of chal- 
lenge are of two kinds—1. For such a bias as, when the existence 
of the facts is ascertained, in judgment of law disqualifies the juror, 
and which is known in this code as implied bias. 2. For the existence 
of a state of mind on the part of the juror in reference to the case, or 
to either of the parties, which will prevent him from acting with entire 
impartiality and without prejudice to the substantial rights of either 
party, which is known in this code as actual bias. 


94-7122. Causes of Challenge, How Stated. In a challenge for implied 
bias, one or more of the causes stated in section 94-7120 must be 
alleged. In a challenge for actual bias, the cause stated in the second 
subdivision of section 94-7119 must be alleged; but no person shall be 
disqualified as a juror by reason of having formed or expressed an 
opinion upon the matter or cause to be submitted to such jury, founded 
upon public rumor, statements in public journals or common notoriety, 
provided it appear to the court, upon his declaration, under oath or 
otherwise, that he can and will, notwithstanding such opinion, act im- 
partial and fairly upon the matters to be submitted to him. The 
challenge may be oral, but must be entered in the minutes of the court 
or of the stenographer. 


94-7123. Exceptions to Challenge and Denial Thereof. The adverse 
party may except to the challenge in the same manner as to a chal- 
lenge to the panel, and the same proceedings must be had thereon 
as are prescribed in section 94-7107, except that if the exception 
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be allowed, the juror must be excluded. The adverse party may also 
orally deny the facts alleged as the ground of challenge. 


94-7125. Juror Challenged May be Examined as a Witness. Upon the 
trial of a challenge to an individual juror the juror challenged may be 
examined as a witness to prove or disprove the challenge, and must 
answer every question pertinent to the inquiry. 


94-7126. Rules of Evidence on Trial of Challenge. Other witnesses 
may also be examined on either side, and the rules of evidence applic- 
able to the trial of other issues govern the admission or exclusion of 
evidence on the trial of the challenge. 


94-7127. Decision of Court to be Entered. The court must allow or 
disallow the challenge, and its decision must be entered in the minutes 
of the court. 


94-7222. Discharge of Jury for Lack of Jurisdiction, etc. The court may 
direct the jury to be discharged where it appears that it has not juris- 
diction of the offense, or that the facts charged do not constitute an 
offense punishable by law. 


94-7223. Proceedings, if jury discharged for want of jurisdiction of 
offense committed out of the state. If the jury be discharged because 
the court has not jurisdiction of the offense charged, and it appear that 
it was committed out of the jurisdiction of this state, the defendant 
must be discharged. 


94-7224. Proceedings in Such Case When Offense Committed in the 
State. If the offense was committed within the jurisdiction of another 
county of this state, the court may direct the defendant to be com- 
mitted for such time as it deems reasonable, to await a warrant from 
the proper county for his arrest; or if the offense is a misdemeanor 
only, it may admit him to bail in an undertaking, with sufficient 
sureties, that he will, within such time as the court may appoint, 
render himself amenable to a warrant for his arrest from the proper 
county; and, if not sooner arrested thereon, will attend at the office of 
the sheriff of the county where the trial was had, at a certain time 
particularly specified in the undertaking to surrender himself upon the 
warrant, if issued, or that his bail will forfeit such sum as the court 
may fix, to be mentioned in the undertaking; and the clerk must 
forthwith transmit a certified copy of the indictment or information, 
and of all the papers filed in the action, to the county attorney of the 
proper county, the expense of which transmission is chargeable to that 
county. 


94-7225. Same. If the defendant is not arrested on a warrant from 
the proper county, as provided in the next preceding section, he must 
be discharged from custody or his bail in the action is exonerated, or 
money deposited instead of bail must be refunded as the case may be, 
and the sureties in the undertaking, as mentioned in that section, 
must be discharged. If he is arrested, the same proceedings must be 
had thereon as upon the arrest of a defendant in another county on a 
warrant of arrest issued by a magistrate. 


94-7226. Proceedings, if Jury Discharged Because the Facts do not 
Constitute an Offense. If the jury be discharged because the facts as 
charged do not constitute an offense punishable by law, the court must 
order that the defendant, if in custody, be discharged; or if admitted to 
bail, that the money be refunded to him, unless in its opnion a new 
indictment or information can be framed, upon which the defendant can 
be legally convicted, in which case it may direct the county attorney 
to file a new information, or (if the defendant has not been committed 
by a magistrate) direct that the case be submitted to the same or 
another grand jury; and the same proceedings must be had thereon as 
are prescribed in section 94-6604. 


94-7229. Knowledge of Juror to be Declared in Court and he to be 
sworn as a witness. If a juror has any personal knowledge respecting 
a fact in controversy in a cause, he must declare the same in open court 
during the trial. If, during the retirement of jury, a juror declare a 
fact which could be evidence in the cause, as of his own knowledge, the 
jury must return into court. In either of these cases, the juror making 
the statement must be sworn as a witness, and examined in the presence 
of the parties. 


94-7240. Trials for Larceny. Upon a trial for larceny of money, bank 
notes, certificates of stock, or valuable securities, the allegation of the 
indictment or information, so far as regards the description of the 
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property, is sustained if the offender be proved to have embezzled or 
stolen any money, bank notes, certificates of stock, or valuable securi- 
ties, although the particular species of coin or other money, or the 
number, denomination, or kind of bank notes, certificates of stock, or 
valuable security be not proved; and upon a trial for larceny, if the 
offender be proved to have stolen any piece of coin or other money, 
any bank note, certificate of stock or valuable security, although such 
piece of coin or other money, or such bank note, certificate of stock, 
or valuable security, may be delivered to him in order that some part 
of the value thereof should be returned to the party delivering the 
same; and such part shall have been returned accordingly. 


94-7301. Accommodations for Jury, Separate Room for Women Jurors. 
A room must be provided by the county commissioners of each county 
for the use of the jury, upon their retirement for deliberation, with 
suitable furniture, fuel, lights and stationery. If the court commis- 
sioners neglect, the court may order the sheriff to do so, and the 
expenses incurred by him in caren the order into effect, when 
certified by the court, are a county charge; provided, however, as it 
shall become necessary for the jury to retire for the night, then said 
board of county commissioners shall provide a room for the female 
members of the jury which shall be separate and apart from the room 
provided for the male members. 


94-7302. Accommodations for Jury When Kept Together. When the 
jury are kept together, either during the progress of the trial or after 
retirement for deliberation, they must be provided by the sheriff, at 
the expense of the county, with suitable and sufficient food and lodging. 
94-7305. If Juror, After Retirement, Becomes Sick, etc. If, after the 
retirement of the jury, one of them be taken so sick as to prevent the 
continuance of his duty, or any other accident or cause occur to prevent 
their being kept for deliberation, the jury may be discharged. 


94-7306. Not to be Discharged Unless There is no Probability That 
They Can Agree. Except as provided in the last section, the jury 
cannot be discharged after the cause is submitted to them until they 
have agreed upon their verdict, and rendered it in open court, unless by 
consent of both parties, entered upon the minutes, or unless at the 
expiration of such time as the court may deem proper, it satisfactorily 
appears that there is reasonable probability that the jury cannot 
agree, 


94-7411. Jury May Assess Punishment. In all cases of a verdict of 
conviction for any offense, when by law there is any alternative or 
discretion in regard to the kind or extent of punishment to be inflicted, 
the jury may assess and declare the punishment in their verdict; and 
the court must render a judgment according to such verdict, except as 
hereinafter provided. 


94-7412. Court May Assess Punishment. When a jury find a verdict 
of guilty, and fail to agree on the punishment to be inflicted, or do not 
declare such punishment by their verdict, or assess a punishment not 
authorized by law, and in all cases of judgment by confession, the 
court must assess and declare the punishment, and render judgment 
accordingly. 


94-7413. Same. If the jury assess a punishment, whether of imprison- 
ment or fine, below the limit prescribed by law, for the offense of 
which the defendant is convicted, the court must pronounce sentence 
and pende judgment according to the lowest limit prescribed by law 
in such case. 


94-7414. Same. If the jury assess a punishment, whether of imprison- 
ment or fine, greater than the highest limit declared by law, for the 
offense of which they convict the defendant, the court must disregard 
the excess, and pronounce sentence, and render judgment according to 
the highest limit prescribed by law in the particular case. 


94-7415. Court May Reduce Verdict. The court has power in all cases 
of conviction to reduce the extent or duration of the punishment 
assessed by a jury, if, in its opinion, the conviction is proper, and the 
punishment assessed is greater than, under the circumstances of the 
case, ought to be inflicted. 


Chapter 74 will also be covered by the Sentence and Judgment section 
of the proposed code—Chapter 22. 
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CHAPTER 20. 
JUSTICE AND POLICE COURT PROCEEDINGS.* 


95-2001. INITIATION OF PROCEEDINGS. In justice and 
police courts all criminal prosecutions must be commenced by 
complaint under oath. The complaint shall: 

(a) Be in writing and in the name of the State of Montana, 
and 

(b) Specify the name of the court in which the complaint 
is filed, and 

(c) Charge the commission of an offense by: 
10 (1) Stating the name of the offense; 
11 (2) citing in customary form the statute, rule, regulations 
12 or other provision of law which the defendant is alleged to have 
13 violated; 
14 (3) stating the facts constituting the offense in ordinary and 
15 concise language, and in such manner as to enable a person of 
16 common understanding to know what is intended; 
Uf (4) stating the time and place of the offense as definitely as 
18 can be done; and 
19 (5) stating the name of the accused, if known, and if not 
20. known, designate the accused by any name or deseription by 
21 which he ean be identified with reasonable certainty. 
*This chapter includes only those sections which are peculiar to or apply exclusively to justice and police 
courts. Sections which are applicable to justice courts, police courts, and to district courts are placed 
in the appropriate chapters throughout the code, and are not included in Chapter 20 either expressly 
or by reference. To facilitate use of this code and make the conduct of a trial easier for the justice 
of the peace and police judge, a handbook will be published in conjunction with the code. The hand- 


book is designed to be used as a guide, and will explain in detail all criminal law procedures to be 
used in justice or police courts. 


Source: 94-100-1 and Mont. Constitution, Art. III, Sec. 8. 


Comment: As an alternative consider Federal Rules of Criminal Pro- 
cedure, Rule 7(c). The proposed statute is a combination of several 
statutes used to obtain clarity and still cover the necessary elements. 
See Illinois Code, § 47-3 and R.C.M., §§ 94-6408 through 94-6406. 


1 95-2002. MINUTES. A docket must be kept by the justice of 
2 the peace, or police judge, in which must be entered each action, 
3 and the proceedings of the court therein. 

Source: 94-100-3. 
1 95-2003. CHANGE OF PLACE OF TRIAL. 
2 (a) The defendant or prosecution, before trial, may move 
3 for a change of place of trial on the ground that there exists in 
4 the township in which the charge is pending such prejudice that 
5 a fair trial eannot be had in such township. 
6 (b) The motion shall be in writing and supported by affidavit 
7 which shall state facts showing the nature of the prejudice 
S alleged. The defendant or the state may file counter-affidavits. 
9 The court shall conduct a hearing and determine the merits of 


10 the motion. 

11 (c) If the court determines that there exists in the township 
12 where the prosecution is pending such prejudice that a fair trial 
13 cannot be had it shall transfer the cause to any other court of 
14 competent jurisdiction in any township where a fair trial may 


vo— be had. 


Comment: This section replaces 94-100-6(2) and 94-100-7. See In re 
Graye, 36 Mont. 394, and State ex rel. Gillett v. Cronin, 41 Mont. 293. 
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95-2004. TRIAL IN JUSTICE AND POLICE COURTS. 

(a) Method of Trial: 

(1) The defendant is entitled to a jury of six qualified 
persons, but may consent to a lesser number. 

(2) <A trial by jury may be waived by the consent of both 
parties expressed in open court and entered in the docket. 

(3) Questions of law shall be decided by the court and ques- 
tions of fact by the jury except when a jury trial is 
waived, then the court shall determine both questions of law 
and of fact. ) 


Source: 94-100-11, 94-100-12, 94-100-19, 94-1206, and Mon. Constitution, 
Art. III, Sec. 23. 


(b) Plea of Guilty. Before or during trial a plea of guilty 
may be accepted when: 

(1) The defendant enters a plea of guilty in open court, and 

(2) The court has informed the defendant of the consequences 
of his plea and of the maximum penalty provided by law which 
may be imposed upon acceptance of such plea. 


Source: Illinois Code of Criminal Procedure, 38 § 115-2. 


(c) Presence of Defendant. The trial may be had in the ab- 
sence of the defendant; but if his presence is necessary for any 
purpose, the court may require the personal attendance of the 
defendant at the trial. 

Source: 94-7004. 

Note, repeals 94-100-15. 


(d) Time to Prepare for Trial. After plea the defendant 
shall be entitled to a reasonable time to prepare for trial. 
Source: 94-7008. 


95-2005. FORMATION OF TRIAL JURY. 

(a) Number of Jurors. A jury in justice or police court shall 
consist of six persons, but the parties may agree to a number 
less than six. 


Source: 94-1206, and Mont. Constitution, Art. III, Sec. 28. 


(b) Formation of Trial Jury. In January of each year each 
justice of the peace and each police judge shall select at least 
fifty (50) names from the jury list which is filed in the office of 
the clerk of the district court. The list of names selected shall 
be posted in a public place and shall comprise the trial jury 
list for the ensuing year. 

Trial jurors shall be summoned from the jury list by notify- 
ing each orally that he is summoned and of the time and place 
at which his attendance is required. : | 

The judges shall question all trial jurors summoned for the 
trial of a case and shall determine if any of them may be chal- 
lenged for any cause enumerated in section 95-1909(e)(2) of 
this code. All challenges for cause shall be made by the judge. 
After the judge has completed his examination of the jury panel, 
each defendant shall be allowed three (3) peremptory challenges 
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and the state shall be allowed the same number of peremptory 
challenges as all of the defendants. 


95-2006. VERDICT. 

(a) Return. The verdict of the jury must in all cases be gen- 
eral. It shall be returned by the jury to the judge in open court, 
who must enter, or cause it to be entered in the minutes. Two- 
thirds in number of the jury may render a verdict, and such ver- 
dict so rendered shall have the same foree and effect as if all 
jurors had coneurred therein. 


Source: 94-100-21 and Art. III, Sec. 23. 


(b) Several Defendants. When several defendants are tried 
together, if the jury cannot agree upon a verdict as to all, they 
may render a verdict as to those i in regard to whom they do agree, 
on which a judgment must be enter ed accordingly, and the case 
as to the rest may be tried by another jury. 


Source: 94-100-22. 


(c) Poll of Jury. When a verdict is returned, the jury shall be 
polled at the request of any party or upon the court’s own motion. 
If upon the poll there is not a two-thirds concurrence, the jury 
may be directed to retire for further deliberations or may be dis- 
charged. 


Source: Colorado Rule 31 (d). 


(d)- “Dischar ge of Jury. The jury cannot be discharged after 
the cause is submitted to them, until they have agreed upon and 
rendered their verdict, unless for good cause the court sooner dis- 
charges them. 


Source: 94-100-238. 


95-2007. SENTENCE AND JUDGMENT. 

(a) Ifa judgment of acquittal 3 is rendered the defendant must 
be immediately discharged. 

(b) After a plea or verdict of guilty, or after a judgment 
against the defendant, the court must designate a time for sen- 
tencing, which must be within a reasonable time after the verdict 
or judgment is rendered. The sentence must be entered in the 
minutes of the court as soon as it is imposed. 


Source: 94-100-31. 


(c) If the defendant pleads guilty, or is convicted either by 
the court or by a jury, the court must impose a sentence of fine or 
imprisonment or both, as the case may be. 

Source: 94-100-25. 


Comment: It is the Commission’s intention that costs are not to be 
included in the imposition of a fine. 
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(d) The determination and imposition of sentence shall be the 
exclusive duty of the court. 


Source: New. 


95-2008. EXECUTION OF JUDGMENT. 
(a) The judgment must be executed by the sheriff, constable, 


marshal or policeman of the jurisdiction in which the conviction 
was had. 


Source: 94-100-25. 


(b) When a judgment of imprisonment is entered, a certified 
copy thereof must be delivered to the sheriff or other officer, 
which is a sufficient warrant for its execution. 


Source: 94-100-40. 


(c) If a judgment is rendered imposing a fine only, without 
imprisonment for nonpayment, and the defendant is not detained 
for any other legal cause, he must be discharged as soon as the 
judgment is given. 


Source: 94-100-39. 


A judgment that the defendant pay a fine may also direct that 
he be imprisoned until the fine be satisfied, in the proportion of 
one day’s imprisonment for every ten dollars of the fine. 


Source: 94-100-28. 


When such a judgment is rendered the defendant must be held 
in custody the time specified in the judgment, unless the fine is 
sooner paid. 


Source: 94-100-40. 


(d) Any officer charged with the collection of fines, under the 
provisions of this chapter, must return the execution to the judge 
within thirty days from its delivery to him, and pay over to the 
Judge the money collected therefrom, deducting his fees for the 
collection. 


Source: 94-100-45. 


All fines imposed and collected by a justice or police court must 
be paid to the treasurer of the county, city or town as the case 
may be, within thirty days after the receipt of the same, and the 
Justice or police judge must take duplicate receipts therefor, one 
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of which he must deposit with the county or city or town clerk as 
the case may be. 


Source: 94-100-46. 


95-2009. APPEAL. 
(a) All eases on appeal from justices’ or police courts must be 
tried anew in the district court. 


Source: 94-100-38. 


(b) The defendant may appeal to the district court by giving 
written notice of his intention to appeal within ten days after 
judgment. 


Source: 94-100-33 and 94-100-34. 


(c) Within thirty (380) days the entire record of the justice of 
the peace court proceedings shall be transferred to the district 
court or the appeal shall be dismissed. It shall be the duty of the 
defendant to perfect the appeal. 


Comment: Under the bail section, the bail bond will be sufficient to care 
for the fine. 


CHAPTER 21. POST-TRIAL MOTIONS. 


95-2101. NEW TRIAL. 

(a) Definition and Effect. A new trial is a re-examination of 
the issue in the same court, before another jury, after a verdict or 
finding has been rendered and the granting of a new trial places 
the parties in the same position as if there had been no trial. 

Source: Sections 94-7601 and 94-7602, R.C. M. 1947. 


Comment: This subsection is self-explanatory. It simply defines a new 
trial and states the effect of granting such a motion. It essentially 
re-enacts sections 94-7601 and 94-7602, R.C. M. 1947. 


(b) Motion for a New Trial. 

(1) Following a verdict or finding of guilty the court may 
grant the defendant a new trial if required in the interest of 
justice. 

(2) The motion for a new trial shall be in writing and shall be 
filed by the defendant within thirty days following a verdict or 
finding of guilty. Reasonable notice of the motion shall be served 
upon the state. 

(3) The motion for a new trial shall specify the grounds there- 
for. 


Source: Illinois Code of Criminal Procedure 38, § 116-1 (modified). 
Comment: This subsection does not specify the grounds which may be 
the basis for a motion for a new trial. The present Montana law follows 
a very different format. It defines specifically the grounds upon which 
such a motion might be based. (Section 94-7603, R.C.M. 1947). 
This proposed subsection is therefore more comprehensive in that it 
encompasses the various grounds set forth in the existing Montana 
Code plus it permits the granting of a motion for a new trial for any 
other reason the court may find to be in the interest of justice. At the 
same time it does not provide defense counsel with a list of reasons 
to be considered on making the motion for a new trial. 
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Subsection (b) (2) provides, as does the existing law, that the motion 
be in writing. It requires also that the motion be made within thirty 
days following the entry of a finding or the return of a verdict. This 
is a slight change from the existing law which required notice of 
certain motions to be made within thirty days after discovery of the 
facts upon which the moving party relied to support his motion and 
that in all other cases notice of motion be filed within ten days after 
rendition of the verdict. (See Section 94-7604, R.C.M. 1947). This 
particular limitation must be correlated with the post-conviction reme- 
dies that are to be made available. 

This subsection also provides that reasonable notice of the motion be 
given to the state. 

Subsection (b)(3) provides that the motion for a new trial specify the 
grounds therefor. Some specific examples are: the trial of a felony 
charge in the absence of the defendant, jury misconduct, the court has 
erred in the decision of any question of law arising during trial, the 
verdict is contrary to law or evidence or new evidence is discovered. 
This section does not require the motion to be upon affidavits as do 
some subsections of 94-7605, R.C. M. 1947. 


(c) Alternative Authority of the Court on Hearing Motion for 
New Trial. On hearing the motion for a new trial, if justified by 
law and the weight of the evidence, the court may: 

1. Deny the motion, 

2. Grant a new trial, or 

3. Modify or change the verdict or finding by finding the de- 
fendant guilty of a lesser degree of the crime charged, finding the 
defendant guilty of a lesser included crime or finding the de- 
fendant not guilty. 

Comment: This subsection is not found specifically in the Revised 
Codes of Montana, 1947, or the codes of any other state which are 
presently being used for source material by this Commission. However, 
it does not represent any great innovation in the law. It merely lists 
the alternative decisions available td the judge in deciding a motion 
for a new trial. He may either grant or deny the motion, or modify or 


change the verdict which is provided to a limited extent in the specific 
context of section 94-7603(6) R.C. M. 1947. 


95-2102. ARREST OF JUDGMENT. 

(a) Definition and Effect. A motion in arrest of judgment is 
an application on the part of the defendant that no judgment be 
rendered. The effect of granting the motion places the defendant 
in the same position in which he was before the indictment was 
found or information filed. 

(b) Motion Filed, When. The motion shall be filed within thirty 
days following the entry of a verdict or a finding of guilty or 
within such further time as the court may fix during the thirty 
days following the entry of a verdict or finding of guilty. Reason- 
able notice of the motion shall be served upon the state. 

te Motion Granted, When. The court shall grant the motion 
when: 

(1) The indictment, information or complaint does not charge 
an offense, or 

(2) The court is without jurisdiction of the offense charged. 

Source: R.C.M. 1947, sections 94-7701 and 94-7703; Illinois Code of 
Criminal Procedure, 88, § 116-2. 


Comment: The motion proposed by this section is very limited in 
regard to the grounds upon which it may be based. The grounds, set 
out in sub (c), are two: that the information or indictment does not 
charge an offense; and that the court is without jurisdiction of the 
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offense charged. The existing Montana law allows a motion in arrest 
of judgment based on various technical defects found in the informa- 
tion or indictment. (Section 94-7701, R.C.M. 1947) This Commission 
previously decided that technical defects must be raised prior to trial 
by motion or they are waived. Thus this proposal is in harmony with 
the previously declared policy of the Commission. 


Subsection (b) requires the motion to be made within thirty days 
following the entry of a verdict or finding of guilty. This represents 
a modification of the present law which requires that the motion be 
made before or at the time the defendant is called for judgment. 
(Section 94-7701, R.C. M. 1947). This motion is not required to be in 
writing, which is consistent with the present Montana Code provision. 


General Comment: 


94-7811—_What Cause May Be Shown Against The Judgment. He 
may show, for cause against the judgment—1. That he is insane; and 
if, in the opinion of the court, there is reasonable ground for believing 
him to be insane, the question of insanity must be tried as provided in 
sections 94-9301 to 94-9307. If, upon trial of that question, the jury 
find that he is sane, judgment must be pronounced, but if they find 
him insane, he must be committed to the state insane asylum until he 
becomes sane; and when notice is given of that fact, as provided in 
section 94-9306, he must be brought before the court for judgment. 
2. That he has good cause to offer, either in arrest of judgment or 
for a new trial; in which case the court may, in its discretion, order the 
judgment to be deferred, and proceed to decide upon a motion in arrest 
of judgment or for a new trial. (Repealed by this chapter generally, 
as well as under 95-2601.) 


CHAPTER 22. SENTENCE AND JUDGMENT. 


99-2201. LIBERAL CONSTRUCTION. This act shall be 
liberally "ate ued to the end that persons convicted of a crime 
shall be dealt with in accordance with their individual character- 
istics, circumstances, needs, and potentialities; that dangerous 
offenders shall be correctively treated in custody for long terms as 
needed; and that other offenders shall be dealt with by probation, 
suspended sentence, or fine whenever such disposition appears 
practicable and not detrimental to the needs of public safety and 
the welfare of the individual. 

Source: Model Sentencing Act—Section I. 

Comment: This statement expresses the purpose of the penal code 
which is not merely to punish but is oriented more toward rehabilita- 
tion. It recognizes the necessity of focusing attention on the particular 


offender and that in many cases the best method of dealing with a 
particular offender is not incarceration. 


95-2202. SENTENCE AND JUDGMENT. 

(a) The judgment shall be rendered in open court. 

(b) If the verdict or finding is not guilty Judgment shall be 
rendered immediately and the defendant ‘shall be discharged from 
custody or from the obligation of his bail bond. 

(c) If the verdict or finding is guilty sentence shall be pro- 
nounced and judgment render ed W ithin a peu e time. 

Source: Illinois Code of Criminal Procedure, 38 § 1 


95-2203. PRESENTENCE INVESTIGATIONS. No defen- 
dant convicted of a crime which may result in commitment for one 
year or more in the state prison, shall be sentenced or otherwise 
disposed of before a written report of investigation by a probation 
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officer is presented to and considered by the court, unless the 
court deems such report unnecessary. The court may, in its dis- 
eretion, order a presentence investigation for a defendant con- 
victed of any lesser crime or offense. 


Source: Model Sentencing Act, Section 2. 


95-2204. CONTENT OF INVESTIGATION. Whenever an 
investigation is required, the probation officer shall promptly 
inquire into the characteristics, circumstanees, needs, and poten- 
tialities of the defendant; his criminal record and social history; 
the circumstances of the offense; the time the defendant has been 
in detention; and the harm to the victim, his immediate family, 
and the community. All local and state mental and correctional 
institutions, courts, and police agencies shall furnish the probation 
officer on request the defendant’s criminal record and other rele- 
vant information. The investigation shall include a physical and 
mental examination of the defendant when it is desirable in the 
opinion of the court. 


Source: Model Sentencing Act—Section 3 (modified). 


95-2205. AVAILABILITY OF THE REPORT TO DEFEN- 
DANT AND OTHERS. As to defendants sentenced under this 
Act the judge may, in his discretion, make the investigation report 
or parts of it available to the defendants or others, while conceal- 
ing the identity of persons who provided confidential information. 
If the court discloses the identity of persons who provided infor- 
mation, the judge, may in his discretion, allow the defendant to 
cross-examine those who rendered information. Such reports shall 
be part of the record but shall be sealed and opened only on order 
of the court. 

If a defendant is committed to a state institution the investiga- 
tion report shall be sent to the institution at the time of commit- 
ment. 


Source: Model Sentencing Act—Section 4 (modified). 

Comment: If a sentence is to meet the purposes of section 95-2205 
the judge must be armed with a professionally prepared report contain- 
ing the necessary information. A pre-sentence investigation is the best 
way to obtain this information. 

More and more jurisdictions are requiring a pre-sentence investigation 
of felony convictions (e.g., U.S., California, Colorado, Connecticut, 
New Jersey, Indiana, Michigan and Rhode Island). 

Section 94-7831 is substantially a combination of 95-2208, 2205, hence 
the pre-sentence investigation provided for by this provision would not 
substantially change the law as it now exists in Montana. 

Even though section 94-7831 appears to be substantially a combination 
of these sections 3, and 4, the existing law as to the use of presentence 
investigations was set forth in Kuhl v. District Court, 139 Mont. 536, 
366 P.2d 2347 (1961), in which the Montana Supreme Court stated it 
was mandatory under the provisions of sections 94-7813 and 94-7814 
that the trial court hold a hearing, either summary or regular, or 
formal, wherein witnesses who have knowledge of pertinent circum- 
stances may be sworn, examined and give their testimony in the 
presence of the defendant and his counsel which would help in deter- 
mining sentence. 


95-2206. SENTENCE. Whenever any person has been found 
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guilty of a crime or offense upon a verdict or plea the court may 
unpose any of the following sentences: 

(1) Release the defendant on probation; 

(2) Defer the imposition of sentence for a period not to exceed 
three (3) years; 

(5) Suspend the execution of the sentence up to the maximum 
sentence allowed for the particular offense. However, if any re- 
strictions or conditions are violated, any elapsed time shall not be 
a credit against the sentence, unless the court shall otherwise 
order. 

(4) Impose a fine as provided by law for the offense; 

(5) Commit the defendant to a correctional institution with 
or without a fine as provided by law for the offense; 

(6) Impose any combination of the above. The court may also 
impose any restrictions or conditions on the above sentences which 
it deems necessary. 

Any judge who has suspended the execution of a sentence or 
deferred the imposition of a sentence of imprisonment under this 
section, or his successor, is authorized thereafter, in his discretion, 
during the period of such suspended sentence or deferred imposi- 
tion of sentence to revoke such suspension or impose sentence and 
order such person committed, or may, in his discretion, order the 
prisoner placed under the jurisdiction of the state board of par- 
dons as provided by law, or retain such jurisdiction with his court. 
Prior to the revocation of an order suspending or deferring the 
imposition of sentence, the person affected shall be given 
a hearing. 


Comment: Subsection (2) was principally constructed for the benefit 
of a young offender who has no previous criminal record. Thus, if the 
imposition of sentence is deferred, the fact an individual made one 
mistake will not plague him for the rest of his life. 

Under subsection (3) the judge may give a credit for elapsed time if 
he feels this to be an incentive for better behavior. 

The conditions which may be imposed are left entirely to the imagina- 
tion of the individual judge. Of course the commission contemplates 
conditions which are for the benefit of the individual, and which can be 
fairly met. An example would be jail-basing of the sentenced individual 
for a specified period of time, or some other limitations on his daily 
life which is in keeping with the crime. 


95-2207. WITHDRAWAL OF PLEA ON A DEFERRED 
IMPOSITION OR SUSPENDED EXECUTION OF SEN- 
TENCE. Whenever the court has deferred the imposition or sus- 
pended the execution of sentence, and after termination of the 
time period during which imposition of sentence has been deferred 
or execution of sentence has been suspended upon motion of the 
court, the defendant or the defendant’s attorney, the court may 
allow the defendant to withdraw his plea of guilty and order that 
the charge or charges against him be dismissed. 


Source: New Provision. 


Comment: This provision merely codifies the practice which presently 
exists and provides explicit authorization for withdrawal of plea of 
guilty when there has been a deferred imposition or suspended 
execution of sentence. 
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95-2208. STATEMENT ON THE SENTENCE. The sen- 
tencing judge shall, in addition to making the findings required 
by this chapter, make a brief statement of the basic reasons for 
the sentence he imposes. If the sentence 1s a commitment, a copy 
of the statement shall be forwarded to the department or institu- 
tion to which the defendant is committed. 

Source: Model Sentencing Act—Section 10. 

Comment: A rational, systematic approach to sentencing is supported 
by the requirement that the judge make a brief statement of the basic 
reasons for the sentence. | 

This requirement would have a tendency to decrease disparity in 


sentencing and would also point out to the convicted offender the 
reasons for the sentence imposed. 


95-2209. JUDGMENT TO PAY FINE CONSTITUTE Ss 
LIEN. A judgment that the defendant pay a fine or costs consti- 
tutes a lien upon the real estate of the defendant, which lien dates 
from the date of the defendant’s arrest. 


Source: 94-7819 verbatim. 


95-2210. ENTRY OF JUDGMENT AND JUDGMENT ROLL. 
When judgment upon a conviction is rendered the clerk must 
enter the same in the minutes, stating briefly the offense for which 
the conviction was had, and the fact of prior convictions (if any), 
and must, within five days, annex together and file the following 
papers, which will constitute the judgment roll: 

(1) The indictment or information and a copy of the minutes 
of the arraignment, pleas and motions. 

(2) <A eopy of the minutes of the trial. 

(3) The instructions given or refused and the indorsements 
thereon. 

(4) <A eopy of the judgment. 


Source: 94-7820 with slight modification. 


99-2211. INFORMATION FROM COURTS. It shall be the 
duty of the court disposing of any criminal case to cause to be 
transmitted to the board of pardons statistical data in accordance 
with regulations issued by the board regarding all dispositions of 
defendants whether found guilty or discharged. 


Source: 94-7833 verbatim. 


95-2212. REVIEW OF SENTENCE. Every sentence shall be 
subject to review in accordance with Chapter 25, Review of 
Sentence. 


Comment: Since it is anticipated that there will be allowed review 


of sentences, it is appropriate to refer to this review in the setencing 
act. 


95-2213. SENTENCE TO BE IMPOSED BY JUDGE. All 
sentences under this act shall be imposed exclusively by the judge 
of the court. 


Source: Model Sentencing Act—Section 12. 
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Comment: There are only about 10 states which allow the jury to fix 
sentence as well as the verdict. Montana is among the states allowing 
the jury to fix sentence. (See 94-7411-7415). The intention of the 
above section is to eliminate the possibility of the jury assessing 
punishment. The jury has none of the information concerning the 
defendant that could be made available to a judge by a presentence 
investigation and in addition the jury lacks the training and experience 
of a judge. 


95-2214. MERGER OF SENTENCES. Unless the judge 
otherwise orders, 
(a) when a person serving a term of commitment imposed by 


-a court in this state is committed for another offense, the shorter 


term or shorter remaining term shall be merged in the other term, 
and 

(b) when a person under suspended sentence or on probation 
or parole for an offense committed in this state is sentenced for 
another offense, the period still to be served on suspended sen- 
tence, probation, or parole shall be merged in any new sentence 
of commitment or probation. 

(c) The court merging the sentences shall forthwith furnish 
each of the other courts and penal institutions in which the de- 
fendant is confined under sentence with authenticated copies of its 
sentence, which shall cite the sentences being merged. 

(d) If an unexpired sentence is merged pursuant to section 
(a), the court which imposed such sentence shall modify it in 
accordance with the effect of the merger. 

(e) Separate sentences of two or more crimes shall run con- 
currently unless the court otherwise orders. 

Source: Model Sentencing Act—Sections 19, 21 and 22, General Laws 
of Massachusetts Chapter 279, Section 27. 


Comment: The merger is not mandatory, but is in the discretion of 
the judge, although the language suggests that in most instances the 
merger should occur. The result of this approach is a unified sentence 
rather than a multiplicity of sentences. 

Subsection (d) is included so that many charges of more than one 
count will not lead to consecutive sentences where only a single 
criminal episode was involved. 


95-2215. CREDIT FOR TIME SERVED. Where defendant 
has served any portion of his sentence under a commitment based 
upon a judgment which judgment is subsequently declared in- 
valid or which is modified during the term of imprisonment, such 
time shall be credited upon any subsequent sentence he may re- 
ceive upon a new commitment for the same criminal act or acts. 
In calculating the time imprisoned, the person so convicted shall 
have the credit for all the time earned in diminution of sentence as 
provided under Montana statutes, section 80-1904 (R.C.M. 
1947), unless the sentencing authority in its discretion may choose 
to deny such credit. 

Source: New provision—drafted by incorporating portions of Cali- 
fornia Penal Code Section 2900.1 Statutes 1949; Minnesota Statutes 


Annotated Section 636.79 (1962); Model Penal Code Section 7.09 
(proposed Official Draft, 1962). 


Comment: In a recent Montana decision, State ex rel Nelson v. Ells- 
worth, 141 Mont. 78, 875 P.2d 316 (1962) in interpreting R.C.M. 1947 
Section 94-4717, a statute dealing with the time when a sentence com- 
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mences, the Montana Supreme Court held it could give no credit for the 
time served on a prior reversed conviction because the sentence must 
commence when the person is delivered to the penitentiary and could 
not have begun prior to that time. The court suggested that any 
possible injustice was a legislative problem. The intent of this statute 
is to rectify this injustice. In absence of a statute, such as the above 
section, the position the Montana Court has taken will always preclude 
it from giving credit. Some scholars in this area (see 35 Minn. L. Rev. 
239, (1951)) have gone as far as suggesting that imposition of sentence 
without allowance of credit is a violation of the “equal protection of 
the laws” clause of the U.S. Constitution. 


95-2216. CREDIT FOR INCARCERATION PRIOR TO 
CONVICTION. 

(a) Any person inearcerated on a bailable offense and against 
whom a judgment of imprisonment is rendered shall be allowed 
eredit for each day of incarceration prior to conviction except 
that in no ease shall the time allowed on a credit exceed the term 
of the prison sentence rendered. 


Source: New Provision. 


Comment: The intent of this provision is to give one credit for the 
time he has served prior to conviction. This includes time served up to 
judgment rendered after a plea of guilty or a trial or any time served 
while his appeal is pending. 


(b) Any person inearcerated on a bailable offense who does 
not supply bail and against whom a fine is levied on conviction of 
such offense shall be allowed a eredit of $10 for each day so in- 
carcerated prior to conviction except that in no ease shall the 
amount so allowed or credited exceed the amount of the fine. 


Source: Proposed Illinois Code of 1963—Section 110-4. 


95-2217. JAIL WORK RELEASE PROGRAM. 

(a) <A court, after having sentenced a person to confinement 
in a county jail, may, in its discretion, upon request of the county 
attorney and sheriff of such county, and with the consent of the 
convicted person, order that any part of the imprisonment so 
imposed be served in confinement, with parole during the hours 
or periods the convicted person is actually employed. 


Source: 94-7835 verbatim. 


(b) Upon the issuance of such an order under this act, the 
sheriff shall arrange for the convicted person to continue his 
regular employment without interruption insofar as is reasonably 
possible; provided, however, that said prisoner shall be confined 
in the county jail during the hours when he is not employed. 


Source: 94-7836 verbatim. 


(c) ‘The earnings of the prisoner shall be collected by the 
sheriff. From such earnings, the sheriff shall pay the prisoner’s 
board and personal expenses, both inside and outside the jail and, 
to the extent directed by the court, pay the support of his de- 
pendents, if any, and any balance shall be retained until his dis- 
charge. 


Source: 94-7837 verbatim. 


—108— 


Oi GODS Fe 


JOA) OU CO DO F* 


(d) The committing court may, in its discretion, upon request 
of the county attorney and sheriff of such county, reduce the 
sentence of the prisoner up to one-fourth of the full term, if, in 
the opinion of the court, the prisoner’s conduct, diligence and 
general attitude merit such diminution. 


Source: 94-7838 verbatim. 


(e) In cases where the convicted person violates the condi- 
tions of said sentence, he shall be returned to the court; the 
court may then require that the balance of his sentence be spent 
in full confinement and, further, the court may cancel any 
diminution of sentence granted under this act. 

Source: 94-7839 verbatim. 


(f{) The court may, by order, authorize the sheriff of the 
sentencing county to arrange with a sheriff of any other county 
within the State of Montana, to have the convicted person trans- 
ferred to the other county where it appears the convicted person 
can continue his regular employment in the latter county; pro- 
vided, however, when such transfer has been made to another 
county, the sheriff of the sentencing county shall still collect all 
moneys earned by the convicted person, and shall dispose of said 
moneys as provided by subsection (¢) (95-2217) of this section. 


Source: 94-7840. 


CHAPTER 23. KXECUTION OF SENTENCE. 
95-2301. COMMITMENT OF DEFENDANT. Upon rendi- 


tion of judgment after pronouncement of a sentence imposing 
punishment of imprisonment or death the court shall commit the 
defendant to the custody of the sheriff who shall deliver the de- 
fendant to the place of his confinement or execution. 


Source: Illinois Code of Criminal Procedure, 38 § 119-1. 


Comment: This basically constitutes no change in the present law but 
attempts to set out more concisely the steps to effectuate the judgment, 
if imprisonment or death. 


95-2302. EXECUTION OF A FINE. 

(a) If the judgment is for a fine alone, execution may issue 
thereon as on a judgment in a civil case. 

(b) If the judgment is for a fine and imprisonment until fine 
be paid, the defendant must be committed to the custody of the 
proper officer, and by him detained until the judgment is com- 
plied with. The imprisonment must not exceed one day for every 


$10 of the fine. 


Source: R.C.M. 1947—94-8002 and 94-8003. 
Comment: This section is merely a combination of 94-8002 and 94-8008. 


Uj-2oUo se CUTION OF DEATH: 
(a) The punishment of death must be inflicted by hanging the 
defendant by the neck until he is dead. 
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(b) In pronouncing the sentence of death, the court shall set 
the date of execution which must not be less than thirty nor more 
than sixty days from the date the sentence is pronounced. 

(c) A sentence of death must be executed within the walls or 
yard of a jail or some convenient private place in the county where 
the trial took place. 

(d) The sheriff of the county must be present and shall super- 
vise such execution which shall be conducted in the presence of a 
physician, the county attorney of the county, and at least 12 
reputable citizens to be selected by the sheriff. The sheriff shall 
at the request of the defendant, permit such priests or ministers, 
not exceeding two, as the defendant may name and only persons, 
relatives or friends, not to exceed five, to be present at the execu- 
tion, together with such peace officers as he may think expedient, 
to witness the exeeution. No other persons than those mentioned 
in this subsection can be present at the execution, nor can any 
person under age be allowed to witness the same. 

(e) After the execution, the sheriff must make a return upon 
the death warrant, showing time, mode and manner in which it 
was executed. 

Source: (a)—94-8016; (b)—94-8007; (c)—94-8017; (d)—94-8017; 
(e)—94-8018. 
Comment: This section does not change the law in any way but merely 


combines into one provision separate statutes dealing with execution of 
the death sentence. 


It should be noted that the commission has not considered the pro- 
priety of capital punishment, but has only redrafted a law in con- 
formity with what appears to be the present public policy of this state. 


95-2304. LACK OF MENTAL FITNESS OF THE DE- 
FENDANT. If, after judgment of death, there is good reason to 
suppose that the defendant lacks mental fitness, the mental fitness 
of the defendant will be determined in accordance with the Pris 
ions of Chapter 5, Competeney of the Accused. 

Comment: This provision will replace 94-8009 and 94-8010 which set 
forth a special procedure for determining the sanity of the defendant. 


This special procedure is no longer necessary because the chapter 
dealing with competency of the accused provides for this determination. 


95-2305. PROCEEDINGS UPON FINDING OF LACK OF 
MENTAL FITNESS. If it is found that defendant is mentally 
fit as provided in 95-2304, the sheriff must execute the judgment; 
but if it is found that he lacks fitness, the execution of judgment 
must be suspended and the court shall commit him to the custody 
of the superintendent of the Montana state hospital, to be placed 
in an appropriate institution of the state department of public 
institutions for so long as such lack of fitness shall endure. When 
the court, on its own ‘motion or upon application of the superin- 
tendent of the Montana state hospital, or the county prosecuting 
officer, or the defendant or his legal representative, determines 
after a hearing if a hearing is requested, that the defendant has 
regained fitness to pr oceed, the sheriff shall be directed by the 
court to carry out the execution. If, however, the court is of the 
view that so much time has elapsed since the commitment of the 
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defendant, that it would be unjust to proceed with execution of the 
sentence, the court may suspend the execution of the sentence and 
may order the defendant to be discharged. 


Source: 94-8012 modified 


95-2306. PROCKEDINGS WHEN FEMALE IS CLAIMED 
LOBE PREGNANT. If there is good reason to suppose a woman 
against whom a judgment of death is rendered is pregnant, the 
sheriff of the county, with the concurrence of the judge of the 
eourt by which the judgment was rendered, must summon a jury 
of three psysicians to inquire into the supposed pregnancy. Im- 
mediate notice of this inquiry must be given to the county attor- 
ney of the county who must attend the inquiry and may pro- 
duce his own witnesses. 


Source: R.C.M. 94-8013 (1947). Modified to simplify this determi- 
nation. 


99-2307. PROCEEDINGS UPON THE FINDING OF PREG- 
NANCY. If it is found by the inquiry that the woman is 
not pregnant, the sheriff must execute the judgment; if it is found 
that the woman is pregnant, the sheriff must suspend the execu- 
tion of judgment, and transmit the inquisition to the governor. 
When the governor is satisfied that the woman is no longer preg- 
nant, he may issue his warrant appointing a day for the execution 
of the judgment. 


Source: Same as R.C.M. 94-8014. 
Comment: Self-explanatory. 


95-2308. WESTERN INTERSTATE CORRECTIONS COM- 
PACT—CONTENTS. The western interstate corrections com- 
pact as contained herein is hereby enacted into law and entered 
into on behalf of this state with any and all other states legally 
joining therein in a form substantially as follows 

1. Purpose and Policy. The party states, desiring by common 
action to improve their institutional facilities and provide pro- 
grams of sufficiently high quality for the confinement, treatment 
and rehabilitation of various types of offenders , declare that it is 
the policy of each of the party states to provide such facilities and 
programs on a basis of cooperation with one another, thereby 
serving the best interests of such offenders and of society. The 
purpose of this compact is to provide for the dev elopment and 
execution of such programs of cooperation for the confinement, 
treatment and rehabilitation of offenders. 

2. Definitions. As used in this compact, unless the context 
elearly requires otherwise : | 

(a) “State” means a state of the United States, the Territory 

of Hawaii, or, subject to the limitation contained in article VII, 
Guam. 

(b) “Sending state” means a state party to this compact in 
which conviction was had. 

(c) “Receiving state” means a state party to this compact to 


oth hee 


which an inmate is sent for confinement other than a state in which 
conviction was had. 

(d) “Inmate” means a male or female offender who is under 
sentence to or confined in a prison or other correctional institu- 
tion. 

(e) “Institution” means any prison, reformatory or other cor- 
rectional facility (including but not limited to a facility for the 
mentally ill or mentally defective) in which inmates may lawfully 
be confined. 

3. Contracts. 3 

(a) Each party state may make one or more contracts with any 
one or more of the other party states for the confinement of in- 
mates on behalf of a sending state in institutions situated within 
receiving states. Any such contract shall provide for: 

1. Its duration. 

2. Payments to be made to the receiving state by the sending 
state for inmate maintenance, extraordinary medical and dental 
expenses, and any participation in or receipt by inmates of re- 
habilitative or correctional services, facilities, programs or treat- 
ment not reasonably included as part of normal maintenance. 

3. Participation in programs of inmate employment, if any; 
the disposition or crediting of any payments received by inmates 
on account thereof; and the crediting of proceeds from or disposal 
of any products resulting therefrom. 

4. Delivery and retaking of inmates. 

5. Such other matters as may be necessary and appropriate 
to fix the obligations, responsibilities and rights of the sending 
and receiving states. 

(b) Prior to the construction or completion of construction of 
any institution or addition thereto by a party state, any other 
party state or states may contract therewith for the enlargement 
of the planned capacity of the institution or addition thereto, or 
for the inclusion therein of particular equipment or structures, 
and for the reservation of a specific percentum of the capacity of 
the institution to be kept available for use by inmates of the send- 
ing state or states so contracting. Any sending state so contract- 
ing may, to the extent that moneys are legally available therefor, 
pay to the receiving state, a reasonable sum as consideration for 
such enlargement of capacity, or provision of equipment or strue- 
tures, and reservation of capacity. Such payment may be in a 
lump sum or in installments as provided in the contract. 

(c) The terms and provisions of this compact shall be a part 
of any contract entered into by the authority of or pursuant there- 
to, and nothing in any such contract shall be inconsistent there- 
with. 

4. Procedures and Rights. 

(a) Whenever the duly constituted judicial or administrative 
authorities in a state party to this compact, and which has entered 
into a contract pursuant to article ITI, shall decide that confine- 
ment in, or transfer of an inmate to, an institution within the ter- 
ritory of another party state is necessary in order to provide 
adequate quarters and care or desirable in order to provide an 
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appropriate program of rehabilitation or treatment, said officials 
may direct that the confinement be within an institution within 
the territory of said other party state, the receiving state to act 
in that regard salely as agent for the sending state. 

(b) The appropriate officials of any state party to this com- 
pact shall have access, at all reasonable times, to any institution in 
which it has a contractual right to confine inmates for the purpose 
of inspecting the facilities thereof and visiting such of its inmates 
as may be confined in the institution. 

(c) Inmates confined in an institution pursuant to the terms 
of this compact shall at all times be subject to the jurisdiction of 
the sending state and may at any time be removed therefrom for 
transfer to a prison or other institution within the sending state, 
for transfer to another institution in which the sending state mav 
have a contractual or other right to confine inmates, for release 
on probation or parole, for discharge, or for any other purpose 
permitted by the laws of the sending state; provided that the 
sending state shall continue to be obligated to such payments as 
may be required pursuant to the terms of any contract entered 
into under the terms of article ITT. 

(d) Hach receiving state shall provide regular reports to each 
sending state on the inmates of that sending state in institutions 
pursuant to this compact including a conduct record of each in- 
mate and certify said reeord to the official designated by the send- 
ing state, in order that each inmate may have the benefit of his 
or her record in determining and altering the disposition of said 
inmate in accordance with the law which may obtain in the send- 
ing state and in order that the same may be a source of informa- 
tion for the sending state. 

(e) All inmates who may be confined in an institution pursuant 
to the provisions of this compact shall be treated in a reasonable 
and humane manner and shall be cared for and treated equally 
with such similar inmates of the reeeiving state as may be confined 
in the same institution. The fact of confinement in a receiving 
state shall not deprive any inmate so confined of any legal rights 
which said inmate would have had if confined in an appropriate 
institution of the sending state. 

(f{) Any hearing or hearings to which an inmate confined pur- 
suant to this compact may be entitled by the laws of the sending 
state may be had before the appropriate authorities of the sending 
state, or of the receiving state if authorized by the sending state. 
The receiving state shall provide adequate facilities for such 
hearings as may be conducted by the appropriate officials of a 
sending state. In the event such hearing or hearings are had be- 
fore officials of the reeeiving state, the governing law shall be 
that of the sending state and a record of the hearing or hearings 
as prescribed by the sending state shall be made. Said record to- 
gether with any recommendations of the hearing officials shall be 
transmitted forthwith to the official or officials before whom the 
hearing would have been had if it had taken place in the sending 
state. In any and all proceedings had pursuant to the provisions 
of this subdivision, the officials of the reeeiving state shall act 
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solely as agents of the sending state and no final determination 
shall be made in any matter except by the appropriate officials of 
the sending state. Costs of records made pursuant to this sub- 
division shall be borne by the sending state. 

(2) Any inmate confined pursuant to this compact shall be 
released within the territory of the sending state unless the in 
mate, and the sending and receiving states, shall agree upon re- 
lease in some other place. The sending state shall bear the cost 
of such return to its territory. 

(h) <Any inmate confined pursuant to the terms of this compact 
shall have any and all rights to participate in and derive any bene- 
fits or ineur or be relieved of any obligations or have such obliga- 
tions modified or his status changed on account of any action or 
proceeding in which he could have participated if confined in any 
appropriate institution of the sending state located within such 
state. 

(1) The parent, guardian, trustee, or other person or persons 
entitled under the laws of the sending state to act for, advise, or 
otherwise function with respect to any inmate shall not be de- 
prived of or restricted in his exercise of any power in respect of 
any inmate confined pursuant to the terms of this compact. 

). Acts Not Reviewable in Receiving State; Extradition. 

(a) Any decision of the sending state in respect of any matter 
over which it retains jurisdiction pursuant to this compact shall 
be conelusive upon and not reviewable within the receiving state, 
but if at the time the sending state seeks to remove an inmate from 
an institution in the receiving state there is pending against the 
inmate within such state any eriminal charge or if the inmate is 
suspected of having committed within such state a eriminal of- 
fense, the inmate shall not be returned without the consent of the 
receiving state until discharged from prosecution or other form 
of proceeding, imprisonment or detention for such offense. The 
duly accredited officers of the sending state shall be permitted to 
transport inmates pursuant to this compact through any and all 
states party to this compact without interference. 

(b) An inmate who escapes from an institution in which he is 
confined pursuant to this compact shall be deemed a fugitive from 
the sending state and from the state in which the institution is 
situated. In the case of an escape to a jurisdiction other than the 
sending or receiving state, the responsibility for institution of 
extradition proceedings shall be that of the sending state, but 
nothing contained herein shall be construed to prevent or affect 
the activities of officers and agencies of any jurisdiction directed 
toward the apprehension and return of an escapee. 

6. Federal Aid. Any state party to this compact may accept 
federal aid for use in connection with any institution or program, 
the use of which is or may be affected by this compact or any con- 
tract pursuant hereto and any inmate in a receiving state pursuant 
to this compact may participate in any such federally aided pro- 
gram or activity for which the sending and receiving states have 
made contractual provision provided that if such program or 
activity is not part of the customary correctional regimen the 
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express consent of the appropriate official of the sending state 
shall be required therefor. 

7. intry into Force. This compact shall enter into force and 
become effective and binding upon the states so acting when it 
has been enacted into law by any two contiguous states from 
among the states of Alaska, Arizona, California, Colorado, Ha- 
wai, Idaho, Montana, Nebraska, Nevada, New Mexico, Oregon, 
Utah, Washington and Wyoming. For the purposes of this article, 
Alaska and Hawaii shall be deemed contiguous to each other; to 
any and all of the states of California, Oregon and Washington; 
and to Guam. Thereafter, this compact shall enter into force and 
become effective and binding as to any other of said states, or any 
other state contiguous to at least one party state upon similar 
action by such state. Guam may become party to this compact by 
taking action similar to that provided for joinder by any other 
eligible party state and upon the consent of congress to such 
joinder. For the purposes of this article, Guam shall be deemed 
contiguous to Alaska, Hawai, California, Oregon and Wash- 
ington. 

8. Withdrawal and Termination. This compact shall continue 
in force and remain binding upon a party state until it shall have 
enacted a statute repealing the same and providing for the send- 
ing of formal written notice of withdrawal from the compact to 
the appropriate officials of all other party states. An actual 
withdrawal shall not take effect until two years after the notices 
provided in said statute have been sent. Such withdrawal shall 
not relieve the withdrawing state from its obligations assumed 
hereunder prior to the effective date of withdrawal. Before the 
effective date of withdrawal, a withdrawing state shall remove to 
its territory, at its own expense, such inmates as it may have con- 
fined pursuant to the provisions of this compact. 

9. Other Arrangements Unaffected. Nothing contained in this 
eompact shall be construed to abrogate or impair any agreement 
or other arrangement which a party state may have with a non- 
party state for the confinement, rehabilitation or treatment of in- 
mates nor to repeal any other laws of a party state authorizing 
the making of cooperative institutional arrangements. 

10. Construction and Sever ability. The provisions of this com- 
pact shall be liberally construed and shall be severable. If any 
phrase, clause, sentence or provision of this compact is declared 
to be contrary to the constitution of any participating state or of 
the United States or the applicability thereof to any government, 
ageney, person or circumstance is held invalid, the validity of 
the remainder of this compact and the apphieability thereof to any 
government, agency, person or circumstance shall not be affected 
thereby. If this compact shall be held contrary to the constitution 
of any state participating therein, the compact shall remain in full 
foree and effect as to the remaining states and in full force and 
effect as to the state affected as to all severable matters. 
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agency having power to commit or transfer an inmate (as defined 
in article IT (d) of the western interstate corrections compact) to 
any institution for confinement may commit or transfer such in- 
mate to any institution outside this state if this state has entered 
into a contract or contracts for the confinement of inmates in said 
institution pursuant to article IIT of the western interstate cor- 
rections compact. 


Source: 94-8020. 


95-2310. EFFECTUATION OF PURPOSES OF COMPACT. 
The courts, departments, agencies and officers of this state and 
its subdivisions shall enforce this compact and shall do all things 
appropriate to the effectuation of its purposes and intent which 
may be within their respective jurisdictions including but not 
limited to the making and submission of such reports as are re- 
quired by the compact. 


Source: 94-8021. 


95-2311. HEARINGS REQUESTED BY OTHER STATES 
—POWER OF BOARD OF PARDONS AND PAROLES AND 
STATE DEPARTMENT OF INSTITUTIONS TO HOLD. The 
board of pardons and paroles and the state department of institu- 
tions are hereby authorized and directed to hold such hearings as 
may be requested by any other party state pursuant to article IV 
(f) of the western interstate corrections compact. 


Source: 94-8022. 


95-2312. GOVERNOR—POWER TO ENTER INTO CON- 
TRACTS. The governor is hereby empowered to enter into such 
contracts recommended by the department of institutions on be- 
half of this state as may be appropriate to implement the par- 
ticipation of this state in the western interstate corrections com- 
pact pursuant to article IIT thereof. 


Source: 94-8023. 

General Comment: 

94-8006. Sentence to Hard Labor. In all cases of conviction for felony, 
the court sentencing any person convicted, must attach to the sentence 
of imprisonment the provision that such imprisonment be at hard labor, 
and whenever a jury designate in their verdict any term of imprison- 
ment, the same means imprisonment at hard labor. 

(Repealed generally by Chapter 23.) 


94-8008. Judgment of Death, When Suspended. No judge, court, or 
officer, other than the governor, can suspend the execution of a judg- 
ment of death, except the sheriff, as provided in the six succeeding 
sections, unless an appeal is taken. 


(Repealed generally by Chapter 23.) 


94-8015. Judgment of Death Remaining in Force, Not Executed. If 
for any reason a judgment of death has-not been executed, and it 
remains in force, the court in which the conviction was had, on the 
application of the county attorney, must order the defendant to be 
brought before it, or, if he is at large, a warrant for his apprehension 
may be issued. Upon the defendant being brought before the court, it 
must inquire into the facts, and if no legal reasons exist against the 
execution of the judgment, must make an order that the sheriff execute 
the judgment at a specified time. The sheriff must execute the judg- 
ment accordingly. 


(Repealed generally by Chapter 23.) 
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CHAPTER 24 
APPEAL BY STATE AND DEFENDANT 
95-2401. APPLICATION OF CHAPTER. 


(a) ‘This chapter shall govern review in all criminal cases. 

(b) All existing methods of review in criminal cases in the 
state are abolished. Hereafter the only method of review in 
eriminal cases shall be by Notice of Appeal. 


Source: Illinois Code of Criminal Procedure, 38 and 121-1, and 121-2. 


Comment: This chapter provides a complete, simplified and speedy 
method of review in all criminal cases. Subsection (b) establishes 
Notice of Appeal as the sole method of review in criminal cases. How 
ever, it is not designed to limit or affect any types of review incidental 
to the extraordinary writs or post-conviction writs or post-conviction 
relief provided in Chapter 26 of this code. 


95-2402. SUSPENSION OF THE RULES. In the interest 
of expediting decision upon any matter before it, or for other good 
eause shown, the Supreme Court may suspend the requirements 
or provisions of these rules on appleation of a party or on its 
own motion and may order proceedings in accordance with its 
direction. 


Source: M.R.Civ. P. (Montana Rules of Appellate Civil Procedure— 
Rule 3 modified). 


Comment: This proposed Rule is taken from Rule 2 of the federal draft. 
Its purpose is explained by the Federal Advisory Committee’s Note. 
Adjusted to state practice, the purpose is to make clear the power of 
the Supreme Court to expedite the determination of cases of pressing 
concern to the public or to the litigants by prescribing a time schedule 
other than that provided by the Rules. The Rule also contains a gen- 
eral authorization to the Supreme Court to relieve litigants of the con- 
sequences of default where manifest injustice would otherwise result. 


95-2408. SCOPE OF APPEAL. 
(a) Exeept as authorized by this code, the state may not ap- 
peal in a criminal case. 
(b) The state may appeal from any court order or judgment 
the substantive effect of which results in: 
1) dismissing a ease; 
2) arresting judgment; 
3) granting a new trial; 
4) quashing an arrest or search warrant; 
5) suppressing evidence; 
6) suppressing a confession or admission; or 
7) granting or denying chang of venue. 
Source: Illinois Code of Criminal procedure, 38 and 120-1, with only 
slight modification. 


Comment: The present Montana Code provides for limited areas of ap- 
peal by the state in criminal cases. Subsection (b) (1) (2) and (8) 
merely incorporates into the proposed code Section 94-8104(1), (2) and 
(3). Subsections (b) (4), (5), (6) and (7) expand the right of appeal 
by the state. The quashing of a warrant, suppressing evidence or sup- 
pressing an admission or confession, as well as changing the venue of 
the trial, may result in the destruction of the state’s case and should 
be made the basis of an appeal by the state. 
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Subsection 4 and (5) of 94-8104 were omitted from this proposed draft. 
Subsection 94-8104(4) is adequately covered by subsection 1(b) (2) and 
(8). Subsection 94-8104(5) providing for an appeal from an order 
directing the jury to find for the defendant is not necessary. The present 
code does not give the judge power to direct a verdict nor does the new 
code intend to give the judge this power. 


Section 94-7227 gives the court the power to advise the jury to acquit. 
This, in effect gives the judge the power to direct a verdict and avoid 
an appeal since the state cannot appeal from a judgment of acquittal. 
It seems preferable to omit this section from the code and require the 
judge to grant a new trial, dismiss, etc., if he desires to influence the 
result. 


R. C. M. 1947 provides for an appeal by the defendant from a J.P. or 
Police Court judgment to the district court within ten days after the 
judgment is rendered (94-100-33), or by written notice within five 
days thereafter. (94-100-35) When the appeal is from a judgment for 
a fine the defendant must file an undertaking with two sufficient sure- 
ties. (94-100-35) When the appeal is from a judgment of imprisonment 
the defendant may be admitted to bail by giving an undertaking. 
(94-100-37) The case on appeal is tried anew in district court. 
(94-100-38). 


95-2404. SCOPE OF APPEAL, when may be taken by the 
defendant. 

(a) An appeal may be taken by the defendant only from a 
final judgment of conviction, and orders after judgment which 
affect the substantial rights of the defendant. 

(b) Upon appeal from a judgment, the court may review the 
verdict or decision, and any order or decision objected to which 
involves the merits, or necessarily affects the judgment. 


Source: M.R.Civ.P.—Rule 2 (modified). 


Comment: Subsection (a) avoids an appeal that might not be necessary 
because the ultimate decision might be favorable to the defendant (e. g., 
an appeal from order to suppress evidence). 

Section (b) also broadens the scope of appeal in one respect. Under the 
present code it is necessary to make a motion for a new trial and then 
appeal from an adverse ruling if the grounds of appeal are also the 
grounds for a motion for a new trial. No such requirement is intended 
to be imposed by this proposed draft. All questions heretofore raised on 
such an appeal may be raised on appeal from the judgment regardless of 
whether or not a motion for a new trial has been made in the trial court. 
Also in regard to the limitations on appeal imposed by this section it 
must be kept in mind that other post-conviction proceedings have been 
provided for in Chapter 26 Post Conviction Hearing. Both this Chapter 
and Chapter 26 Post Conviction Hearing provide the defendant with the 
necessary machinery to obtain relief from unlawful convictions. 


It is the purpose of Subsection (b) to provide one complete, full and 
adequate review by enlarging the power of the reviewing court. This is 
accomplished by allowing the court to decide all questions raised by the 
ene proceeding, below, including an appeal from a motion for a new 
rial. 


It is intended that this section be supplemented by the extensive post 
conviction remedy. 


95-2405. PROCEDURE ON APPEAL. 

(a) An appeal shall be taken by filing a notice of appeal in the 
court in which the judgment or order appealed from is entered 
or filed. | 

(b) Content of the Notice of Appeal. The notice of appeal 
shall specify the party or parties taking the appeal; and shall 
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designate the judgment or order appealed from. 

(c) Service of Notice of Appeal. The clerk of the district 
court shall serve notice of the filing of a notice of appeal by mail- 
ing a copy thereof to counsel of record of each party other than 
the appellant, or if a party is not represented by counsel, to the 
party at his last known address, and shall mail a copy of the notice 
of appeal to the clerk of the Supreme Court. The clerk of the 
district court shall note on each copy served the date on which the 
notice of appeal was filed. If an appellant is represented by 
counsel his counsel shall provide the clerk with sufficient copies 
of the notice of appeal to permit the clerk to comply with the re- 
quirements of this rule. Failure of the clerk to serve notice shall 
not affect the validity of the appeal. The notice shall be sufficient 
notwithstanding the death of a party or his counsel. The clerk 
shall note in the docket the names of the parties to whom he mails 
copies, with the date of mailing. 

(d) The party appealing shall be known as the appellant and 
the adverse party as the respondent but the title of the case shall 
not be changed in consequence of the appeal. 

(e) An appeal from a judgment may be taken within 60 days 
after its rendition. 


Source: See comment. 


Comment: This section was designed to achieve the objective of inte- 
grating and setting forth in one complete provision several present 
montana statutes as well as other desirable steps necessary to initiate 
and effectuate an appeal. 


Subsection (a) makes it clear that Notice of Appeal is the only juris- 
dictional requirement for review of a criminal case, except for the re- 
quirements of what a notice shall contain. 


Subsection (b). As to the content of Notice of Appeal, see Proposed 
Montana Rules of Appellate Procedure 4 (c). It is intended that any 
notice of appeal that substantially complies with the requirements of 
this subsection shall be adequate and effective. 


Subsection (c) is substantially the same as Rule 4(d) of Montana Rules 
of Appellate Procedure. See Advisory Committee’s note to rule 4(d). 
This provision will replace 94-8107 and 94-8112. 

Subsection (d). Same as 94-8102. 


Subsection (e). Same as 94-8105, except it shortened the period from 6 
months to 60 days. It is felt that in most cases that this should be suf- 
ficient time to decide if an appeal should be taken. In cases in which 
it would be just to extend this time, the court can utilize Section 2 to do 
so. 


95-2406. STAY OF EXECUTION AND RELIEF PEND- 
ING APPEAL. 

(a) Death. If an appeal is taken a sentence of death shall 
be stayed by order of the trial court until final order by the 
Supreme Court. 

(b) Imprisonment. If an appeal is taken and the defendant 
is admitted to bail, a sentence of imprisonment shall be stayed by 
the trial court. 

(c) Fine. If an appeal is taken, a sentence to pay a fine, or a 
fine and costs, shall be stayed by the trial court or by the re- 
viewing court. 
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(d) Probation. If an appeal is taken and the accused was 
admitted to probation, he shall remain on probation or post bail. 


Source: Illinois Code of Criminal Procedure, 38 and 121-6. 


Comment: Subsection (a) is in harmony with our present code (94-- 
8108). However, in (b), (c) and (d) the necessity of obtaining a cer- 
tificate of a judge stating that there is probable cause for appeal, as 
required by the present code (94-8108), as a prerequisite for staying 
execution of judgment has been omitted. This appears to be an un- 
necessary and time consuming procedural step. 


Subsection (d) permits review even though defendant is admitted to 
probation. If defendant is admitted to probation the order so admitting 
him shall remain in effect or he must post bail. 


95-2407. EFFECT OF AN APPEAL BY THE STATE. An 
appeal taken by the state in no case stays or affects the operation 
of the judgment or order in favor of the defendant until judg- 
ment or order is reversed. 


Source: 94-8108. 


Comment: This section is taken verbatim from the present code except 
for the addition of the words, “or order.” It is intended that this sec- 
tion be consistent with and be implemented by Chapter 11, Bail. 


95-2408. THE RECORD ON APPEAL. 

(a) Composition of the Record on Appeal. The original 
papers and exhibits filed in the district court, the transcript of 
proceedings, if any, and a certified copy of the docket entries 
prepared by the clerk of the district court shall constitute the 
record on appeal in all cases. 

(b) The transscript of Proceedings; Duty of Appellant to 
Order, Notice to Respondent if Partial Transcript is Ordered; 
Cost of Producing. Within 10 days after filing the notice of ap- 
peal the appellant shall order from the reporter a transcript of 
such parts of the proceedings not already on file as he deems 
necessary for inclusion in the record. In all cases where the ap- 
pellant intends to urge insufficiency of the evidence to support 
the verdict, order or judgment in the district court, it shall be 
the duty of the appellant to order the entire transcript of the evi- 
dence. Wherever the sufficiency of the evidence to support a 
special verdict or answer by a jury to an interrogatory, or to 
support a specific finding of fact by the trial court, is to be 
raised on the appeal by the appellant, he shall be under a duty to 
include in the transcript all evidence relevant to such verdict, 
answer or finding. Unless the entire transcript is to be included, 
the appellant shall, within the time above provided, file and serve 
on the respondent a description of the. parts of the transcript 
which he intends to include in the record and a statement of the 
issues which he intends to present on the appeal. If the respon- 
dent deems a transcript of other parts of the proceedings to be 
necessary he shall within 10 days after such filing and service 
order such parts from the reporter or procure an order from the 
district court requiring the appellant to so do. 

The cost of producing the transcript shall be paid by the ap- 
pellant, or he shall make satisfactory arrangements with the re- 
porter for the payment of such cost; but, if the appellant con- 
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siders that any part of the record designated by the respondent 
for inclusion is unnecessary for the determination of the issues 
presented, he shall advise the respondent, and the district court 
may impose upon the respondent the cost of producing any part 
which it deems unnecessary for the determination of the issues. 

The reporter shall certify the correctness of the transcript. 

(c) Statement of the Evidence or Proceedings when no re- 
port was made or when the transcript is unavailable. If no re- 
port of the evidence or proceedings at a hearing or trial was 
made, or if a transcript is unavailable, the appellant may, within 
10 days from the hearing or trial or such time extended as the 
district court may for good cause shown permit, prepare a state- 
ment of the evidence or proceedings from the best available 
means, including his recollection. The statement shall be served 
on the respondent, who may serve objections or propose amend- 
ments thereto within 10 days after service. Thereupon, the state- 
ment and any objections or proposed amendments shall be sub- 
mitted for settlement and approval to the district judge who 
handled the proceedings, and as settled and approved shall be 
included by the clerk of the district court in the record on appeal. 
A judge may settle and approve such records after he ceases to 
be a judge. If such judge before the statement is settled and ap- 
proved dies, is removed from office, becomes disqualified, is ab- 
sent from the state, or refuses to settle and approve the statement, 
it shall be settled and approved in such manner as the Supreme 
Court may direct. 

(d) Agreed Statement as the Record on Appeal. In leu of the 
record on appeal as defined in subdivision (a) of this rule, the 
parties may prepare and sign a statement of the case showing 
how the issues presented by the appeal arose and were decided 
in the district court and setting forth only so many of the facts 
averred and proved or sought to be proved as are essential to a 
decision of the issue presented. If the statement conforms to the 
truth, it, together with such additions as the court may consider 
necessary fully to present the issues raised by the appeal, shall 
be approved by the district court and shall then be certified to 
the Supreme Court as the record on appeal and transmitted 
thereto by the clerk of the district court within the time provided 
by Section 95-2409. Copies of the agreed statement may be filed 
as the appendix required by section 95-2418. 

(e) Correction or Modification of the Record. If any differ- 
ence arises as to whether the record truly discloses what occurred 
in the district court, the difference shall be submitted to and 
settled by that court and the record made to conform to the truth. 
If anything material to either party is omitted from the record 
by error or accident or is misstated therein, the parties by stipula- 
tion, or the district court, either before or after the record is 
transmitted to the Supreme Court, on proper suggestion or of its 
own initiative, may direct that the omission or misstatement be 
corrected, and if necessary that a supplemental record be certified 
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and transmitted. All other questions as to the form and content 


84 of the record shall be presented to the Supreme Court. 


Source: M.R. A. Civ. P.—Rule 9. 


Comment: This proposed rule is patterned after Rule 10 of the federal 
draft. 


Subdivision (a). This subdivision provides for the use of the original 
trial record as the official record on appeal, and judgment rolls are no- 
where provided for in these Proposed Rules. This use of the trial record 
is now provided for in all federal circuit courts. 


Subdivision (b). The Federal Advisory Committee’s Note states: “The 
appellant is required to serve a statement of the issues which he intends 
to present on appeal if only a part of the proceedings is transcribed 
solely to allow the appellee to determine whether the partial transcript 
will be adequate for the determination of the issues presented by the 
appeal. Such a statement is not the equivalent of an assignment of 
errors, which is nowhere required in the proposed rules, and the state- 
ment would not result in limiting the issues on appeal. The precise state- 
ment of the issues presented by the appeal is to be made in the brief. 
An appellee who can show that he was misled by the statement required 
by this subdivision and in consequence failed to designate for transcrip- 
tion material parts of the reported proceedings may seek relief under 
subdivision (e) of this rule.” 


The second and third sentences of this subdivision following the title 
are added to the federal draft to make the duty which rests on the ap- 
pellant more specific. Also, the second paragraph of this subdivision 
has been expanded to afford protection to an appellant against payment 
of costs of a transcript of unnecessary portions of the proceeding ordered 
by a respondent. And the last paragraph, requiring the reporter to 
sera the correctness of the transcript has been added to the federal 
rait. 


Subdivision (c). The provision of the federal draft for settlement has 
been expanded, patterned after 93-5508; also, because memories are 
short, there has been added a time limit for the preparation of the state- 
ment. 


Subdivisions (d) and (e) are the same as the provisions of the federal 
draft, adjusted to the Montana court system. 


95-2409. TRANSMISSION OF THE RECORD. 

(a) Time for Transmission; Duty of Appellant. The record on 
appeal, including the transcript necessary for the determination 
of the appeal, shall be transmitted to the Supreme Court within 
40 days after the filing of the notice of appeal unless the time is 
shortened or extended by an order entered under subdivision (c) 
of this section. Promptly after filing the notice of appeal the ap- 
pellant shall comply with the provisions of section 95-2408(b) and 
shall take any other action necessary to enable the clerk to as- 
semble and transmit the record. If more than one appeal is filed, 
each appellant shall comply with the provisions of section 95- 
2408(b) and this subdivision, and a single record shall be trans- 
mitted within 40 days after the filing of the final notice of appeal. 

(b) Duty of Clerk to Transmit the Record. When the record 
is complete for purposes of the appeal, the clerk of the district 
court shall transmit it to the clerk of the Supreme Court. The 
clerk shall number the documents comprising the record and shall 
transmit with the record a numbered list of the documents, identi- 
fying each with reasonable definiteness. Documents in bulky 
containers and physical exhibits other than documents shall not 


—122— 


be transmitted by the clerk unless he is directed to do so by a 
party or by the clerk of the Supreme Court. A party must make 
advance arrangements with the clerk of the district court for the 
transportation of bulky or weighty exhibits and with the clerk of 
the Supreme Court for their receipt. Transmission of the record 
is effected when the clerk of the district court mails or otherwise 
forwards the record to the Supreme Court. The clerk of the dis- 
trict court shall indicate, by endorsement on the face of the ree- 
ord or otherwise, the date upon which it is transmitted to the 
Supreme Court. 

(c) Iixtension of Time for Transmission of the Record; Re- 
duction of Time. The district court may extend the time for 
transmitting the record. The request for extension must be made 
within the time originally prescribed or within an extension pre- 
viously granted, and the district court shall not extend the time 
to a day more than 90 days from the date of filing of the first 
notice of appeal. If the district court is without authority to grant 
the relief sought or has denied a request therefor, the Supreme 
Court may on motion extend the time for transmitting the record 
or may permit the record to be transmitted and filed after the 
expiration of the time allowed or fixed. A motion for an exten- 
sion of time for transmitting the record made in either court 
shall show that the inability of the appellant to cause timely 
transmission of the record is due to causes beyond his control or 
to circumstances which may be deemed excusable neglect. If a 
request for an extension of time for transmitting the record has 
been previously denied, the motion shall set forth the denial and 
shall state the reasons therefor, if any were given. 

The district court or the Supreme Court may require the rec- 
ord to be transmitted and the appeal to be docketed at any time 
within the time otherwise fixed or allowed therefor. 

(d) Retention of the Record in the District Court by Order of 
Court. The Supreme Court may provide by rule or order that a 
certified copy of the docket entries shall be transmitted in leu 
of the entire record, subject to the right of any party to request 
at any time during the pendency of the appeal that designated 
parts of the record be transmitted. 

If the record is required in the district court for use there 
pending the appeal, the district court may make an order to that 
effect, and the clerk of the district court shall retain the record 
and shall transmit a copy of the order and of the docket entries 
together with such parts as the parties may designate. 

If the record is retained in the district court by order of either 
court, the clerk of the district court shall retain it subject to the 
order of the Supreme Court, and transmission of the copy of the 
docket entries shall constitute transmission of the record. 

(e) Stipulation of Parties that Parts of the Record Be Re- 
tained in the District Court. The parties may agree by written 
stipulation filed in the district court that designated parts of the 
record shall be retained in the district court unless thereafter the 


Supreme Court shall order or any party shall request their trans- 


—123— 


(2 
13 


1 


mittal. The parts thus designated shall nevertheless be a part of 
the record on appeal for all purposes. 


Source: M.R. A. Civ. P.—Rule 10 (modofied). 


Comment: This proposed rule is taken from Rule 11 of the federal 
draft. 


Subdivision (a). This subdivision fixes the time for transmission rather 
than for filing at 40 days after the filing of the notice of appeal, thus 
enabling the parties to know with certainty precisely when the com- 
plete record must be transmitted to the Supreme Court. The only jus- 
tification for delay between filing the notice of appeal and the trans- 
mission of the record to the Supreme Court is the time required for se- 
curing a transcription of the trial proceedings. If the appellant is pre- 
vented from securing the necessary transcript within the 40-day period 
by circumstances beyond his control, he may seek an extension of time 
for transmitting the record. 


The requirement that the appellant take any other action necessary to 
enable the clerk to assemble and transmit the record emphasizes the 
primary responsibility of the appellant for effecting timely transmis- 
sion of the record. His responsibilities include, for example, the payment 
of any required fee or charge. 


Although subdivision (a) was taken from the Rules of Appellate Civil 
Procedure Rule 10(a) almost verbatim, the commission intentionally left 
out the requirement of lodging six copies of the transcript with the 
Clerk of Court. It is hoped that such a procedure will fully implement 
the appendix system. 


Subdivision (b). The appellant is allowed 40 days between the filing of 
the notice of appeal and the transmission of the record in order to al- 
low him to secure the necessary transcript. If the transcript is avail- 
able sooner, the allowance is unnecessary, and either party may oblige 
the clerk of the district court to transmit the record forthwith. On the 
other hand, unless the record contains the necessary transcript, the 
clerk is not to transmit it. 


Subdivision (c). Cause for extension of the time by either the district 
or the Supreme Court must be shown. The final sentence permits any 
party to expedite the appeal in cases in which the record is complete by 
obtaining an order that the record be transmitted and the appeal 
docketed at a date earlier than otherwise allowed or fixed. 


Subdivision (d). This subdivision permits the record to be retained in the 
district court by order of the Supreme Court, or order of the district 
court subject to the order of the Supreme Court. Especially in cases 
when the judgment or order does not dispose of the entire litigation, 
retention of the record in the district court may be a convenience for 
counsel and the district court. In some cases there may be no need for 
the transmission of the record, and the labor and expense of transmis- 
sion may be saved. 


Subdivision (e). This subdivision permits parties to stipulate against 
transmission of designated parts of the record free from the fear that 
a mistake may substantially affect the scope of the appeal. The final 
sentence makes it clear that a stipulation that designated parts of the 
record not be transmitted in no way diminishes the record itself. In ef- 
fect, a party may at any time revoke his stipulation against transmission 
of parts of the record. 


99-2410. DOCKETING THE APPEAL: FILING OF THE 
RECORD. 

(a) The clerk shall enter the appeal upon the docket at or be- 
fore the time of filing the record. An appeal shall be docketed 
under the title given to the action in the district court with such 
addition as is necessary to indicate the identity of the appellant. 

(b) Filing of the Record. Upon receipt of the record by the 
clerk of the Supreme Court following its timely transmittal, and 
after the appeal has been timely docketed, the clerk shall file the 
record without the necessity of a docketing fee. The clerk shall 
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immediately give notice to all parties of the date on which the 
record was filed. 

(c) Dismissal for Failure of Appellant to Cause Timely 
Transmission or to Docket Appeal. If the appellant shall fail to 
cause timely transmission of the record, any respondent may file 
a motion in the Supreme Court to dismiss the appeal. The mo- 
tion shall be supported by a certificate of the clerk of the dis- 
trict court showing the date and substance of the judgment or 
order from which the appeal was taken, the date on which the 
notice of appeal was filed, and the expiration date on which the 
notice of appeal was filed, and the expiration date of any order 
extending the time for transmitting the record; and by proof that 
7 days’ notice in writing has been served on the appellant that 
application will be made for dismissal of the appeal. Instead of 
filing a motion to dismiss the appeal, the respondent may cause 
the record to be transmitted and may docket the appeal, in which 
event the appeal shall proceed as if the appellant had caused it to 
be docketed. 


Source: M.R. A. Civ. P.—Rule 11 (modified). 


Comment: This rule has been modified to follow as consistently as 
possible Rule 11 of M.R.A.Civ.P. taking into consideration that no filing 
fee is necessary in criminal cases (civil cases—see 82-503). 


95-2411. EFFECT OF DISMISSAL. The dismissal of an 
appeal is in effect an affirmance of the judgment or order ap- 
pealed from, unless the dismissal is expressly made without 
prejudice to another appeal. 


Source: M.R.A. Civ P.—Rule 12: incorporates R.C.M. 1947, 93-8020. 


95-2412. RULING AGAINST RESPONDENT MAY BE RE- 
VIEWED. Whenever the record on appeal shall contain any 
order, ruling, or proceeding of the trial court against the re- 
spondent, affecting his substantial rights on the appeal of said 
cause, together with any required objection of such respondent, 
the Supreme Court on such appeal shall consider such orders, 
rulings, or proceedings, and the objections thereto, and shall re- 
verse or affirm the cause on said appeal according to the substan- 
tial rights of the respective parties, as shown upon the record. 
And no eause shall be reversed by reason of any error committed 
by the trial court against the appellant, unless the record shows 
that the error was prejudicial. 

Source: M. R.A. Civ. P.— Rule 14 modified); incorporates R.C.M. 
1947, 93-8023. 


Comment: The language of the last sentence of Rule 14 was changed 
to make it more consistent with the language presently used. 


95-2413. FILING AND SERVICE. 

(a) Filing. Papers required or permitted to be filed must be 
placed in the custody of the clerk within the time fixed for filing. 
Filing may be accomplished by mail addressed to the clerk, but 
filing shall not be timely unless the papers are actually received 
within the time fixed for filing. If a motion requests relief which 
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may be granted by a single judge the judge may permit the mo- 
tion to be filed with him in which event he shall note thereon the 
dates of filing and shall thereafter transmit it to the clerk. 

(b) Service of all Papers Required. Copies of all papers, in- 
eluding any transeript, filed by any party and not required by 
these rules to be served by the clerk shall, at or before the time 
of filing, be served by the party or person acting for him on all 
other parties to the appeal or review. Service on a party repre- 
sented by counsel shall be made on counsel. 

(c) Manner of Service. Service may be personal or by mail. 
Personal service ineludes delivery of the copy to a clerk or other 
responsible person at the office of counsel. Service by mail is 
complete on mailing. 

(d) Proof of Service. Papers presented for filing shall con- 
tain acknowledgment of service by the person served or proof 
of service in the form of a statement of the date and manner of 
service and of the names of the persons served, certified by the 
person who made service. Proof of service may appear on or be 
affixed to the papers filed. The clerk may permit papers to be 
filed without acknowledgment of proof of service but shall re- 
quire such to be filed promptly thereafter. 


Source: M.R. A. Civ. P.—Rule 20. 


Comment: This Proposed Rule is taken from Rule 25 of the federal 
draft, but the phrase “including any transcript” has been added to sub- 
division (b) to make it clear that copies of any transcript are to be 
served on all parties. 


95-2414. COMPUTATION AND EXTENSION OF TIME. 

(a) Computation of Time. In computing any period of time 
preseribed by these Rules, by an order of court, or by any ap- 
plicable statute, the day of the act, event, or default from which 
the designated period of time begins to run shall not be included. 
The last day of the period shall be included, unless it is a Satur- 
day, Sunday or a legal holiday. When the period of time pre- 
seribed or allowed is less than 7 days, intermediate Saturdays, 
Sundays and legal holidays shall be excluded in the computation. 

(b) Additional Time After Service by Mail. Whenever a party 
is required or permitted to do any act within a prescribed period 
after service of a paper upon him and the paper is served by 
mail, 3 days shall be added to the prescribed period. 


Source: M.R. A. Civ. P.—Rule 21 (modified). 


Comment: This proposed rule is patterned after Rule 26 of the federal 
draft. There are omitted provisions of the federal draft with respect to 
petitions for allowance, applications for permission to appeal, appeals 
from advisory agencies, and a definition of “legal holiday.” A defini- 
tion of “legal holiday” is contained in R. C. M. 1947, § 19-107. 

eG) Pe he that these provisions are consistent with R.C.M. 1947, 


95-2415. MOTIONS. Unless another form is preseribed by 
these rules, an application for an order or other relief shall be 
made by filing a motion in writing for such order or relief. The 
motion shall state with particularity the grounds therefor and 
shall set forth the order or relief sought. If a motion is supported 
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by briefs, affidavits or other papers, they shall be served and 
filed with the motion. Motions for procedural orders may be 
determined ex parte. The Supreme Court may authorize disposi- 
tion of motions for procedural orders by a single judge. If a 
motion seeks dismissal of the appeal or other substantial relief, 
any party may file an answer in opposition within 7 days after 
service of the motion, or within such time as the court may direct. 
Motions, supporting papers and any response thereto may be 
typewritten. 

At the time of filing a motion counsel shall present a proposed 
order, together with sufficient copies for service upon all counsel 
of record. 


source: . M. R. A. Civ. P.—Rule 22. 


Comment: It is patterned after Rule 27 of the federal draft, but the 
last sentence of the federal draft requiring the filing of three copies of 
motions and supporting papers has been omitted. 


95-2416. BRIEFS. 

(a) Brief of the Appellant. The brief of the appellant shall 
contain under appropriate headings and in the order here indi- 
cated: 

(1) <A table of contents, with page references, and a table of 
eases (alphabetically arranged), statutes and other authorities 
eited, with references to the pages of the brief where they are 
eited. 

(2) A statement of the issues presented for review. 

(3) <A statement of the case. The statement shall first indi- 
eate briefly the nature of the case and its disposition in the court 
below. 

There shall follow a statement of the facts relevant to the issues 
presented for review, with references to the pages of the parts of 
the record at which material facts appear (see subdivision (e) ). 

(4) An Argument. The argument may be preceded by a sum- 
mary. The argument shall contain the contentions of the appel- 
lant with respect to the issues presented, and the reasons therefor, 
with citations to the authorities, statutes and pages of the record 
relied on. 

(5) <A short conclusion stating the precise relief sought. 

(b) Brief of the Respondent. The brief of the respondent 
shall conform to the requirements of subdivision (a) (1)-(4), ex- 
eept that a statement of the issues or of the case need not be 
made unless the respondent is dissatisfied with the statement of 
the appellant. 

(c) Reply Brief. The appellant may file a brief in reply to 
the brief of the respondent. The reply brief must be confined to 
new matter raised in the brief of the respondent. No further 
briefs may be filed except with leave of court. 

(d) References in Briefs to Parties. Counsel will be expected 
in their briefs and oral arguments to keep to a minimum refer- 
ences to parties by such formal designations as “appellant” and 
“respondent.” It promotes clarity to use names or descriptive 
terms such as “accomplice,” “decedent,” ete. 
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(e) References in Briefs to the Record. When a reference is 
made in the briefs to the record, the reference must be to particu- 
lar parts of the record, suitably designated, and to specifie pages 
of each part, e.g., Answer, p. 7; Motion for Suppression of Evi- 
dence, p. 3; transcript, p. 231. Intelligible abbreviations may be 
used. If reference is made to an exhibit, reference shall be made 
to the pages of the transcript on which the exhibit was identified, 
offered, and received or rejected. 

(f) Reproduction of Statutes, Rules, Regulations, ete. If de- 
termination of the issues presented requires the study of statutes, 
rules, regulations, ete., or relevant parts thereof, they may be 
reproduced in the brief or in an addendum at the end, or they may 
be supplied to the court in pamphlet form. No such reproduction 
is required, unless ordered by the Supreme Court. 

(zg) Length of Briefs. Except by permission of the court briefs 
shall not exceed 50 pages of standard typographic printing or 70 
pages of printing by any other process of duplicating or copying, 
exclusive of pages containing the table of contents, tables of 
citations and any addendum containing statutes, rules, regula- 
tions, ete. 


Source: M.R. A. Civ. P.—Rule 23 (modified). 


Comment: This Proposed Rule is patterned after Rule 28 of the federal 
draft, adjusted to state practice. The second paragraph of subdivision 
(e) of the federal draft is omitted, since these Proposed Rules do not 
adopt the “appendix” system of Rule 30 of the federal draft. See Pro- 
posed Section 138. 


Also, in the federal draft, subdivision (f) requires reproduction of 
statutes, rules, regulations, etc. This has been changed, so that repro- 
duction is permissive, unless ordered by the Supreme Court. Subsection 
(h) of Rule 23 of M.R.A. Pro. has been omitted because it is only 
applicable to civil cases. 


95-2417. BRIEF ON AN AMICUS CURIAE. A brief of an 
amicus curiae may be filed only if accompanied by written con- 
sent of all parties, or by leave of court granted on motion. A 
motion for leave shall identify the interest of the applicant and 
shall state the reasons why a brief of an amicus curiae is desir- 
able. A motion of an amicus curiae for leave to participate in the 
oral argument will be granted only for extraordinary reasons. 


Source: M.R. A. Civ. P.—Rule 24. 


Comment: This Proposed Rule is taken from Rule 29 of the federal 
draft. It follows the practice of a majority of federal circuits in requir- 
ing leave of court to file an amicus brief unless the litigants consent 
to its filing. 


95-2418. THE APPENDIX TO THE BRIEFS. 

(a) Use of an Appendix . At any time before final decision, 
the Supreme Court may order an appendix to any brief. Also, 
either the appellant or respondent may, if he deems it desirable, 
prepare, file and serve with his brief an appendix. 

(b) Contents of the Appendix. Unless otherwise ordered by 
the Supreme Court, an appendix shall contain: (1) the relevant 
docket entries in the proceeding below; (2) any relevant pleading 
and relevant portions of the charge, finding and opinion; (3) 
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the judgment, order or decision in question; and (4) such other 
parts of the record as any party deems it essential for the judges 
of the court to read in order to decide the issues presented. In 
designating parts of the record for inclusion in the appendix, the 
parties shall have regard for the fact that the entire record is 
always available to the court for reference or examination and 
shall not engage in unnecessary designation. 

(c) Arrangement of the Appendix. At the beginning of the 
appendix there shall appear a chronological list of the parts of 
the record which it contains. Hach part of the record shall be 
listed by the descriptive title given to that part by the reference 
made to it in the briefs. The page or pages of the appendix at 
which each part of the record thus listed appears shall be set out 
opposite each listing in a column at the right, so as to permit 
immediate location in the appendix of the parts of the record 
referred to in the briefs and contained in the appendix. 

The relevant docket entries in the proceeding below shall follow 
the list of contents. Thereafter, the parts of the record shall be 
set out in chronological order. The original paging of each part 
of the record set out in the appendix shall be indicated by placing 
in brackets the number of the original page at the place where 
the page begins. Omissions in the text of papers or of testimony 
must be indicated by asterisks. A question and its answer may be 
contained in a single paragraph. 

(d) Reproduction of Exhibits. Exhibits may be contained in 
a separate volume, suitably indexed. 


Source: M.R. A. Civ. P.—Rule 25. 


Comment: Rules 30 and 31 of the federal draft, require post-brief ap- 
pendices, unless dispensed with by court rule or order. The Proposed 
Rule does not follow the federal draft at this point. Rather, under this 
Proposed Rule the Supreme Court may order an appendix, or either 
party may if he chooses use an appendix. When an appendix is used 
it is to be filed and served with the brief. 


95-2419. FILING AND SERVICE OF BRIEFS. 

(a) Time for Filing Briefs. The appellant shall serve and file 
his brief within 30 days after the date on which the record is filed. 
The respondent shall serve and file his brief within 30 days after 
service of the brief of the appellant. The appellant may serve and 
file a reply brief within 14 days after service of the brief of the 
respondent, but, except for good cause shown, a reply brief must 
be served and filed at least 3 days before argument. 

(b) Number of Copies to Be Filed and Served. Six copies of 
each brief shall be filed with the clerk of the Supreme Court 
unless otherwise ordered by the Court, and one copy of each brief 
shall be served on counsel for each party separately represented. 
The clerk will not accept a brief for filing unless it is accompanied 
by acknowledgement or proof of service as required by section 
95-2413. 

(c) Consequences of Failure to File Briefs. If an appellant 
fails to file his brief within the time provided by this rule, or 
within the time extended, a respondent may move for dismissal 
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of the appeal. If a respondent fails to file his brief, he will not 
be heard at oral argument except by permission of the court. 


Source: M.R. A. Civ. P.—Rule 26. 


Comment: This Proposed Rule is patterned after Rule 31 of the fed- 
eral draft. 


Subdivision (a) follows the time fixed for filing of briefs provided in the 
federal draft, and that is the time now allowed by a majority of the 
federal circuits. 


Subdivision (b) of the federal draft is omitted, since it provides a post- 
brief time for filing the appendix. Under Proposed Rule 13 an appendix 
must be filed and served with the brief, unless otherwise ordered by the 
Supreme Court. 


Subdivision (b) of this Proposed Rule is patterned after subdivision (c) 
of the federal draft. The number of copies to be filed and served, how- 
ever, are adjusted to fit state practice and the present requirement of 
Montana Supreme Court Rule II. 


Subdivision (c) of this Proposed Rule follows subdivision (d) of Rule 31 
of the federal draft. 


95-2420. FORM OF BRIEFS, THE APPENDIX, MOTIONS 
AND OTHER PAPERS. 

(a) Form of Briefs, Appendices and Separate Volumes of 
Exhibits. Briefs, appendices and separate volumes of exhibits 
may be produced by standard typographic printing or by any 
duplicating or copying process capable of producing a clear black 
image on white paper. T'ypewritten copies of briefs, appendices 
and separate volumes of exhibits may not be submitted without 
permission of the Chief Justice of the Supreme Court, except in 
behalf of parties allowed to proceed in forma pauperis. Picea solid 
is the smallest letter and the most compact form of composition 
allowed for all printed matter. Briefs, appendices and separate 
volumes of exhibits shall be on white unealendered book paper in 
book or booklet form. If produced by the standard typographic 
printing process, the pages shall be ten inches long and seven 
inches wide, with a margin on the outer edge not less than one 
inch wide and on the inner edge not less than two inches wide. 
If produced by a duplicating or copying process, the pages shall 
be eleven inches long and eight and one-half inches wide, with a 
margin on the outer edge not less than one inch wide and on the 
inner edge not less than two inches wide. The pages shall be 
fastened at the side and numbered at the top. 

(b) Typerwitten Papers and Motions. Papers not required 
to be produced in a manner prescribed by subdivision (a) of this 
Rule shall be plainly and legibly written by a typewriter with a 
new black ribbon and new black carbon paper of good grade, in 
double spacing, except that quotations may be single space, on one 
side only of white typewriter paper, eight and one-half inches 
wide and thirteen inches long, numbered at the bottom, with a 
ruled margin of one and one-half inches on the left-hand side of 
the page and one inch on the right-hand side, and numbered lines, 
not more than thirty-two lines to the page. The pages shall be 
bound at the left-hand side into volumes not containing more than 
two hundred fifty pages; provided, however, that if the pages 
number fifty or less they may be bound at the top. 

In collating typewritten papers the copies shall not be mixed, 
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but each copy shall consist throughout of uniform pages. Hach 
page of every copy shall be opaque and each line of print thereon 
plainly legible. The difficulty of examining transparent, illegible 
and non-uniform typewritten copies has become so great that this 
rule will be strictly applied and papers not complying with it 
will not be received. 

(c) First Page and Cover. All papers shall be bound in card- 
board or pasteboard covers, unless bound at the top under sub- 
division (b) of this section, in which case they may be bound in 
cover paper. On the first page and cover of all papers must be 
stated the title of this court, the title of the case as in the court 
below, adding to the words “plaintiff” and “defendant,” the 
words “appellant” and “respondent” as the case may require, the 
names of counsel for appellant and respondent, the title of the 
papers, as “Appellant’s Brief,” “Appendix to Appellant’s Brief,” 
ete., and the venue from which the appeal is taken. 


Source: M.R. A. Civ. P.—Rule 27. 


Comment: Rule 32 of the federal draft is adjusted to conform to the 
paper and forms prescribed for state practice and Montana Supreme 
Court, Rule II, as amended effective January 1, 1965. The provisions 
requiring the use of pica type and two typewritten originals are stricken 
as being obsolete or unnecessary. 


95-2421. ORAL ARGUMENT. 

(a) Notice of Hearing; Postponement. The clerk shall advise 
all parties of the time and place at which oral argument will be 
heard. A request for postponement of the hearing must be made 
by motion filed reasonably in advance of the date fixed for 
hearing. 

(b) Time Allowed for Argument. Upon oral argument of an 
appeal or original proceeding, 40 minutes will be allowed appel- 
lant or applicant and 30 minutes to respondent. If counsel is of 
the opinion that additional time is necessary for the adequate 
presentation of his argument, he may request such additional 
time as he deems necessary by motion filed reasonably in advance 
of the date fixed for hearing. A party is not obliged to use all of 
the time allowed, and the court may terminate the argument 
whenever in its judgment further argument is unnecessary. 

(c) Order and Content of Argument. The appellant or appli- 
eant is entitled to open and conclude the argument. The opening 
argument shall include a fair statement of the case, and the clos- 
ing argument shall be limited to rebuttal of respondent’s argu- 
ment. Counsel will not be permitted to read at length from briefs, 
records or authorities. 

(e) Non-Appearance of Counsel; Failure to File Briefs. If 
counsel for a party fails to appear to present argument, the 
eourt may hear argument on behalf of a party whose counsel is 
present, and the case will be decided on the briefs and the argu- 
ment heard. If no counsel appear for any party, the case will be 
decided on the briefs unless the court shall otherwise order. 

({) Submission on Briefs. By agreement of the parties, a 
case may be submitted for decision on the briefs, but the court 
may direct that the case be argued. 
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(¢) Use of Physical Exhibits at Hearing; Removal. If physi- 
eal exhibits other than documents are to be used at the hearing, 
counsel shall arrange to have them placed in the court room be- 
fore the court convenes on the date of the hearing. After the 
hearing counsel shall cause the exhibits to be removed from the 
eourt room unless the court otherwise directs. If exhibits are not 
reclaimed by counsel within a reasonable time after notice is given 
by the clerk, they shall be destroyed or otherwise disposed of as 
the clerk shall think best. 


Source: M.R. A. Civ. P.—Rule 29 (modified). 


Comment: This Proposed Rule is patterned after Rule 34 of the federal 
draft, but the time provisions are more liberal than those of the fed- 
eral draft which only allows 30 minutes to each side. It is intended that 
the time be afforded to opposing interests rather than to individual 
parties, as is true under the federal draft. Thus, if there are multiple 
appellants they have together but 40 minutes, and multiple respondents 
have a total of 30 minutes. The 40 minutes for the appellant or appli- 
cant may be divided between the opening and closing statement, as the 
appellant or applicant chooses. 


In other particulars this Proposed Rule follows the usual practice among 
the federal circuits. 


Subsection 29(d) of M. R.A. Civ. P. has been omitted because it is not 
applicable to criminal cases. 


95-2422. ENTRY AND NOTICE OF ORDERS AND JUDG- 
MENTS. The notation of a judgment or order in the docket con- 
stitutes entry thereof. Upon entry of a judgment or order, the 
clerk shall promptly mail to all parties a copy of the judgment or 
order, and notice of the date of entry thereof. 


Source: M.R. A. Civ. P.—Rule 30. 


Comment: This rule is patterned after Rule 36 of the federal draft. 
The purpose is to clarify what constitutes an entry of judgment or order 
and does not affect the time of taking an appeal. 


95-2423. PETITIONS FOR REHEARING. A petition for 
rehearing may be filed within 10 days after the decision of the 
Supreme Court has been rendered, unless the time is shortened 
or enlarged by order, and the adverse party shall have 7 days 
thereafter in which to serve and file his objections thereto. Iixten- 
sions of time will be granted only upon showing of unusual merit 
and in no event in excess of 10 days. A petition for rehearing 
may be presented upon the following grounds and none others: 
That some facts, material to the decision, or some question de- 
cisive of the case submitted by counsel, was overlooked by the 
court, or that the decision is in conflict with an express statute 
or controlling decision to which the attention of the court was not 
directed. Oral argument in support of the petition will not be 
permitted. No reply to a petition for rehearing will be received 
unless requested by the court, but a petition for rehearing will 
ordinarily not be granted in the absence of such a request. Six 
copies of the petition, produced in accordance with section 95- 
2420(a), shall be filed with the clerk. 


Source: M.R. A. Civ. P.—Rule 34 (modified). 


Comment: This Proposed Rule is patterned in part after Rule 40 of the 
federal draft. However, the first sentence is added from Montana Su- 
preme Court Rule XV, as is the statement of the grounds for the peti- 
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tion and the procedure for serving and filing objections; also the 14 days 
for filing provide in the federal draft has been shortened to conform 
to state practice, and the number of copies required has been reduced 
from 25 to 6. This rule provides for filing of the petition within 19 days 
after “the decision of the Supreme Court has been rendered,’ rather 
than after “entry of judgment” as provided by the federal draft. The 
purpose is to avoid uncertainty when a judgment has been entered, 
which might exist under the language of the federal draft where the 
mandate of the Supreme Court is returned to the district court and 
there entered. 


95-2424. CALENDAR: WITHDRAWAL OF RECORDS. 

(a) Placing Causes Upon Calendar. Thirty days after the ap- 
pellant’s brief has been filed, the cause shall be placed on the cal- 
endar as ready for oral argument. 

(b) Setting Causes for Argument. Causes against defendants 
held in custody will be set for argument by the court in advance of 
causes against defendants on bail unless for good cause the court 
shall otherwise order. 

(c) Permission to Take Record from Clerk’s Office. The ree- 
ords and other papers of the Supreme Court shall not be taken 
therefrom except by counsel pursuant to a written order of a 
justice of the court, which order shall specify the time the same 
may be retained out of the clerk’s office; provided, that the court 
or a justice thereof may require the same to be returned within 
a shorter period upon notice. The clerk shall preserve each order 
and counsel’s receipt until the papers therein mentioned shall be 
returned. 


Source: M.R. A. Civ. P—Rule 39 (modified). 


Comment: Montana Supreme Court Rules XIII and XVI, Civil Proced- 
ee have been substituted for the provisions of Rule 45 of the federal 
raft. 


Subsection (c) of Rule 39 of M. R.A. Proc. has been omitted because 
it is not applicable to criminal proceedings. 


95-2425. SUBSTANTIAL AND INSUBSTANTIAL ER- 
RORS ON APPEAL. Any error, defect, irregularity or vari- 
ance which does not affect substantial rights shall be disregarded. 
Defects affecting jurisdictional or constitutional rights may be 
noticed although they were not brought to the attention of the 
trial court. 


Source: Illinois Code of Criminal Procedure, 38 § 121-9, modified. 


Comment: This provision is consistent with present Montana law. 
(94-8201, 94-8202, 94-8203 and 94-8209). Its purpose is to prevent a 
failure of justice where there are defects in appeal but the substan- 
tial rights of the parties have not been affected. If error exists which 
affects the substantial rights of the accused, then the decision should 
be reversed even though not brought to the attention of the trial court. 
This is the present law. The object of this section is to get the problem 
settled in the state court rather than in a federal court. 


R.C.M. sections affected: 94-8201, 94-8202, 94-8203 and 94-8207. 


95-2426. DETERMINATION OF APPEAL. On appeal the 
reviewing court may: 

(1) Reverse, affirm or modify the judgment or order from 
which the appeal is taken; 

(2) Set aside, affirm or modify any or all of the proceedings 
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subsequent to or dependent upon the judgment or order from 
which the appeal is taken; 

(3) Reduce the degree of the offense of which the appellant 
was convicted; 

(4) Reduce the punishment imposed by the trial court; or 

(5) Order a new trial if justice so requires. 


Source: Illinois Code of Criminal Procedure, 38 § 121-9. 


Comment: This section is designed to reduce the number of appeals, re- 
trials, and delays in each case by giving the Supreme Court the power to 
do complete justice in every case. It will also aid in reducing expense 
and the massive compilation of records which result in numerous ap- 
peals of the same case. 

Subsections (1), (2) and (5) are part of our present code. Subsections 
(3) and (4) broaden the power of the Supreme Court so that it may 
more effectively do complete justice to the parties before it. 


95-2427. ISSUANCE OF MANDATE, RETURN OF REC- 
ORD AND TERMINATION OF JURISDICTION. Upon ter- 
mination of the appeal the Supreme Court shall remand the cause 
with proper instruction, together with the opinion of the court; 
and the clerk shall return all original documents to the trial court. 

After the cause has been remanded to the trial court, the ap- 
pellant court has no further jurisdiction of the appeal or the pro- 
ceedings thereon, and all orders necessary to carry the judgment 
into effect must be made by the court to which the cause is re- 
manded. 

Source: Illinois Code of Criminal Procedure, 38 §§121-10 and 14. 
R. C. M. 94-8210, 8215 and 95-8214. 


Comment: Rule 26 is self-explanatory. It combines portions of 94-8210, 
94-8215 as well as portions of Illinois Code. By this integration we have 
come up with a complete and concise provision. 


95-2428. INDIGENT APPEALS. 

(a) Upon imposition of any sentence in a criminal case a de- 
fendant may file in the trial court a petition requesting that he be 
furnished with a transcript of the proceeding at his trial. The 
petition shall be verified by the petitioner and shall state facts 
showing that he is at the time of filing the petition without finan- 
cial means to pay for the transcript. If the trial judge who im- 
posed sentence or in his absence any judge of the court finds that 
the defendant is without financial means with which to obtain the 
transcript of the proceedings at his trial he shall order the offi- 
cial court reporter to transcribe an original and copy of his notes 
of the proceedings at the trial. The original of the report of pro- 
ceeding's shall be filed with the clerk of the trial court and the copy 
shall be delievered to the defendant without charge. 

(b) Application to the Supreme Court. If the petition pro- 
vided for in subsection (a) is denied by the trial court, a petition 
so to proceed may be filed in the Supreme Court within 30 days 
after entry of the denial. The petition shall be accompanied by 
a copy of the verification filed in the trial court and of the state- 
ment of reasons for denial given by the trial court. 

Source: 27(a)—Illinois Code of Criminal Procedure, 38 § 121-138. 


Comment: This section is necessary to implement the decision of the 
Supreme Court of the United States in Griffin v. People, 76 S. Ct. 585, 
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3851 U. S. 12 1956. It must be conceded that it is sometimes impossible 
to decide whether an appeal should be taken without a transcript of the 
trial proceedings. In order to fulfill the Due Process and Equal Protec- 
tion clauses of the 14th, a right to a transcript must be given to an in- 
digent before he is required to file Notice of Appeal. 


95-2429. APPEAL BY ONE DEFENDANT. When several 
defendants are tried jointly, any one or more of them may take 
an appeal; but those who do not join in the appeal shall not be 
affected thereby. 


Source: 94-8114 verbatim. This is the same as 94-8114 which will be 
repealed. 


95-2430. DEFENDANT DISCHARGED ON REVERSAL OF 
JUDGMENT. If a judgment against the defendant is reversed 
without ordering a new trial, the appellate court must, if he is in 
custody, direct him to be discharged therefrom; or if on bail, that 
his bail be exonerated; or if money was deposited instead of bail, 
that it be refunded to the defendant. 

Source: 94-8212 verbatim. This is the same as 94-8212 which will be 
repealed: 


General Comment: 

94-8204. Judgment cannot be reversed without argument. The judg- 
ment may be affirmed if the appellant fails to appear, but can be re- 
versed only after argument, though the respondent fails to appear. (This 
section is generally repealed by Chapter 24.) 

94-8206. Defendant need not be present. The defendant need not per- 
sonally appear in the appellate court. (This provision is generally re- 
pealed by Chapter 24.) 


94-8211. New trial, where to be had. When a new trial is ordered it 
must be directed to be had in the court of the county from which the 
appeal was taken. (It appears this provision is superfluous as the 
court is free to direct where a new trial is to be held, which is in con- 
formity with constitutional requirements. ) 


CHAPTER 25 


APPELLATE REVIEW OF LEGAL SENTENCES 

95-2501. REVIEW DIVISION OF THE SUPREME COURT 
FOR REVIEW OF CERTAIN SENTENCES. The Chief Jus- 
tice of the Supreme Court of Montana shall appoint three district 
court judges to act as a review division of the Supreme Court 
and shall designate one of such judges to act as chairman there- 
of. The clerk of the Montana Suprmee Court shall record such 
appointment and shall give notice thereof to the clerk of every 
district court. This review division shall meet at least four times 
a year, or more as its business requires, as determined by the 
chairman. The decision of any two of such judges shall be suf- 
ficient to determine any matter before the review division. No 
judge shall sit or act on a review of sentence imposed by him. In 
any case in which review of a sentence imposed by any of the 
judges serving on the review division is to be acted on by said 
division, the Chief Justice of the Supreme Court of Montana may 
designate another judge to act in place of such judge. The review 
division shall hold its meetings at Deer Lodge, and may adopt any 
rules and regulations which will expedite their review of sen- 
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tences. The division is also authorized to appoint a secretary and 
such clerical help as it deems adequate and fix their compensation. 


Source: General Statutes of Connecticut, Sec. 51-194 (modified). 
Comment: This provision establishes a review division of the Supreme 
Court and clearly sets forth the composition of this review dvision, the 
qualification and manner of selection of the members of the review di- 
vision, and how often it will meet. 


95-2902. PROCEDURE FOR REVIEW. Any person sen- 
tenced to a term of one year or more in the state prison by any 
court of competent jurisdiction may, within sixty (60) days from 
the date such sentence was imposed, except in any case in which 
a different sentence could not have been imposed, file with the 
clerk of the district court in the county in which judgment was 
rendered, an application for review of the sentence by the review 
division. Upon imposition of the sentence the clerk shall give 
written notice to the person sentenced of his right to make such a 
request. Such notice shall include a statement that review of the 
sentence may result in decrease or increase of the sentence within 
limits fixed by law. The clerk shall transmit such application to 
the review division and shall notify the judge who imposed the 
sentence, and the county attorney of the county in which the sen- 
tence was imposed. Such judge may transmit to the review di- 
vision a statement of his reasons for imposing the sentence, and 
shall transmit such a statement within seven days, if requested 
to do so by the review division. The review division may for cause 
shown consider any late request for review of sentence and may 
grant such request. The filing of an application for review shall 
not stay the execution of the sentence. 

Source: General Statutes of Connecticut, Sec. 51-195; Massachusetts 
Ann. Law, Chapter 278, Sec. 28B. 


Comment: This section empowers the review division, noted by 95-2501 
of this chapter, to review sentences of incarceration for one year or 
more in the State Prison. Upon imposition of sentence, the clerk of the 
sentencing Court must give the defendant written notice of this right of 
appeal to the review division and notice of possibility that his sentence 
may be increased on appeal. The trial Judge may submit a statement of 
his reasons for a particular sentence to the division and the division may 
require the submission of such a statement. 


95-2503. REVIEW. DECISION. The review division shall, in 
each case in which an application for review is filed in accordance 
with 95-2502, review the judgment so far as it relates to the sen- 
tence imposed, either increasing or decreasing the penalty, and 
any other sentence imposed on the person at the same time, and 
may order such different sentence or sentences to be imposed as 
could have been imposed at the time of the imposition of the sen- 
tence under review, or may decide that the sentence under review 
should stand. In reviewing any judgment, said division may re- 
quire the production of pre-sentence reports and any other rec- 
ords, documents or exhibits relevant to such review proceedings. 
The appellant may appear and be represented by counsel, and 
the state may be represented by the county attorney of the county 
in which the sentence was imposed. If the review division orders 
a different sentence, the court sitting in any convenient county 
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shall resentence the defendant as ordered by the review division. 
Time served on the sentence reviewed shall be deemed to have 
been served on the sentence substituted. The decision of the 
review division in each case shall be final and the reasons for 
such decision shall be stated therein. The original of each de- 
cision shall be sent to the clerk of the court for the county in 
which the judgment was rendered and a copy shall be sent to the 
judge who imposed the sentence reviewed, the person sentenced, 
the principal officer of the institution in which he is confined and 
the decision shall be reported in the Montana Reports. 


Source: General Statutes of Connecticut, Sec. 51-196 (modified). 
Comment: This section gives the review division the authority to substi- 
tute any sentence the trial judge could have imposed, including an in- 
creased term. It is intended that the statute be construed so as to pre- 
vent the consideration of the evidence which was not before the trial 
judge, such as post-sentence rehabilitation, and cooperation, but allows 
the division to require the production of pre-sentence reports, tran- 
script of sentencing day proceedings, and other documents such as 
psychiatric reports that were before the primary sentencing authority, 
and any other relevant material that could have or should have been 
obtained at the time of sentencing. 


95-2504. SCOPE OF ACT. A person who on the effective 
date of this act is imprisoned under a sentence to the state 
prison and who is not eligible for parole may, notwithstanding 
the partial execution of such sentence, file for a review of such 
sentence and of any other sentence imposed at that time; pro- 
vided, that at the time of such request for review such person shall 
execute a written consent to such sentence as may be imposed by 
the review division on such review, including an increased term. 
No such application shall be considered if taken later than two 
years after the effective date of this act nor in any case in which 
a different sentence could not have been imposed. 


Source: Massachusetts Ann. Laws, Chapter 437. 
Comment: This provision is self-explanatory. 


CHAPTER 26 


POST-CONVICTION HEARING 
95-2601. PETITION IN THE TRIAL COURT. Any person 
adjudged guilty of an offense in a court of record who has no 
adequate remedy of appeal and who claims sentence was imposed 
in violation of the constitution or the laws of this state or the 
Constitution of the United States, or that the court was without 
jurisdiction to impose such sentence, or that sentence was in 
excess of the maximum authorized by law, or is otherwise subject 
to collateral attack, upon any ground of alleged error available 
under writ of habeas corpus, writ of coram nobis, or other com- 
mon law or statutory remedy may move the court which imposed 
the sentence or the Supreme Court or any justice of the Supreme 

Court to vacate, set aside, or correct the sentence. 


Source: Uniform Post-conviction Procedure Act, U.P.C.A., Sec. 1. 


Comment: This section defines the scope of the remedy and is similar 
to the one provided for by the federal statute, 28 U.S.C. 2255. The 
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aim of this section is to bring together and consolidate into one simple 
statute all the remedies, beyond those that are incident to the usual 
procedures of trial and review, which are at present available for chal- 
lenging the validity of a sentence of imprisonment. The problem in 
drafting this section is to provide an expeditious remedy without vio- 
lating Art. I, Sec. 9 of the U. S. Constitution, and similar provisions in 
the state constitution. (Mont. Const. Art III, Sec. 21), that: “The privi- 
lege of the Writ of Habeas Corpus shall not be suspended...” This has 
been effected by providing a single remedy which does not restrict a 
prisoner’s rights of collateral attack, which preserves and simplifies the 
procedures under the writ of coram nobis, and which affords a remedy 
in lieu of, and fully as broad as habeas corpus. 

It would seem that the constitutionality of this chapter cannot be 
doubted, if an adequate and effective means is provided to test the 
legality of detention. In this section a remedy as broad as habeas corpus 
and as expeditious as coram nobis is provided; it is aimed to incor- 
porate and protect all rights presently available under habeas corpus, 
coram nobis, or other remedies. The change is a procedural one. 

The scope of this post-conviction remedy is more expansive than 
U.P. C.A. or any post-conviction remedy heretofore enacted or proposed 
by any state. Because, by this petition anybody adjudged guilty of an 
offense in a court of record, even though not incarcerated, may attack 
the validity of his conviction. 


95-2602. PROCEEDINGS COMMENCED BY PETITION. 
The proceeding shall be commenced by filing with the clerk of 
the court in which the conviction took place or the clerk of the 
Supreme Court a verified petition. The clerk shall docket the 
petition upon his receipt and bring the same promptly to the 
attention of the court. 


Source: Illinois Code of Criminal Procedure, 38, § 122-1. 


Comment: This section sets forth the process by which proceedings are 
commenced. It further provides that the venue is at the place of convic- 
tion and not the place of confinement. The advantages of having the 
venue at the place of conviction are: 1. It will reduce the burden of the 
courts at the place of confinement; 2. Since most of the witnesses who 
are called are likely to be found in the area of conviction, the costs of 
the proceedings will be reduced; 38. The convicting court is more fa- 
miliar with the background and facts of the case. (See U. S. v. Hayman, 
3842 U.S. 205.) This section will be supplemented by the rules of the 
Supreme Court. 


95-2603. CONTENTS OF THE PETITION. The petition 
shall identify the proceeding in which the petitioner was con- 
victed, give date of the rendition of the final judgment com- 
plained of, and clearly set forth the alleged violation or violations. 
The petition shall have attached thereto affidavits, records or 
other evidence supporting its allegations or shall state why the 
same are not attached. They shall identify any previous proceed- 
ings that the petitioner may have taken to secure relief from his 
conviction. Arguments and citations and discussion of authorities 
shall be omitted from this petition. 


Source: Illinois Code of Criminal Procedure, 38, § 122-2. 


Comment: This section describes what the petition should contain. 
The requirements that the petition shall also identify any previous pro- 
ceedings the petitioner may have taken to secure relief from his con- 
viction deserves special emphasis. This is intended to guide the district 
judge in exercising his discretion (See Fay v. Noia, 372 U.S. 391) as 
to whether the relief available to the petitioner in this chapter shall be 
deemed waived. 
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95-2604. WHEN MOTION MAY BE MADE. A motion for 
such relief may be made at any time after conviction. 


Source: 28 U.S.C. 2255. 

Comment: This section is included due to the Fay v. Noia, 372 U.S. 
391, 1968 Uz. Ss. Supreme Court case which requires that when a constitu- 
tional question is involved that its determination cannot be precluded by 
a procedural time limitation. 


95-2605. PROCEEDINGS ON THE PETITION. Unless the 
motion and the files and reeords of the case conclusively show 
that the prisoner is entitled to no relief, the court shall cause 
notice thereof to be served upon the county attorney in the county 
in which the conviction took place, grant a prompt hearing 
thereon, determine the issue and make findings of fact and con- 
clusions with respect thereto. 

The court may receive proof by affidavits, depositions, oral 
testimony or other evidence. In its discretion the court may 
order the petitioner brought before the court for the hearing. If 
the court finds in favor of the petitioner, it shall enter an ap- 
propriate order with respect to the judgment or sentence in the 
former proceedings and such supplementary orders as to reassign- 
ment, retrial, custody, bail or discharge as may be necessary and 
proper. If the court finds for the state the petitioner shall be 
returned to the custody of the person to whom the writ was 
directed. 


Source: 22 U.S. C., 2255; U.P.C.A., Sec. 7. 


Comment: This section merely establishes the method of procedure. It 
allows the court discretion as to whether the petitioner need be present. 
This is substantially the same as the present law in Montana on a 
habeas corpus procedure. (See 94-101-10.) 


This section provides that proceedings may be heard in the court in 
which the conviction took place, serving the purpose to facilitate the 
flow of post-conviction hearings and to provide means for ready relief 
to petitioners. The court is authorized to receive proof by affidavits, 
depositions, oral testimony or other evidence. The language is broad and 
general in order not to cast a heavy burden on the petitioner. The pris- 
oner need not be brought before the court. This provision is designed 
to make possible the rapid disposal of petitions which have no real 
merit and which may be filed merely to give the petitioner a free trip 
and a few days outside the penitentiary. The court, if it deems it neces- 
sary, may order the petitioner to be brought before it. This section 
was intentionally drafted to give the court broad powers in disposal 
of the petition. Therefore, error in the original proceedings need not 
necessarily cause the release of a guilty party. The court may order the 
correction of judgment and sentence. 


95-2606. RECORD MUST BE KEPT. A court which enter- 
tains a motion pursuant to this chapter must keep a record of 
the proceedings and enter its findings and conclusions. 


Source: Townsend v. Sain, 372 U.S. 298. 


Comment: This section is necessary and made mandatory so that a 
federal court is able to readily determine if it should accept and make 
an independent determination in case a petitioner files a claim for relief 
in that court. A sufficient state court record is referred to by the 
U. S. Supreme Court as “indispensable in determining whether the 
habeas applicant received a full and fair state court evidentiary hearing 
resulting in reliable findings.” Townsend vy. Sain, 372 U.S. 298. Without 
adequate recordation of a state court proceeding the federal courts 
will assume that the applicant did not receive a fair and adequate pro- 
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ceeding, or that its findings were not reliable and the federal court will 
accept the claim for relief and make an independent determination: 
As a result it is suggested that a court reporter be present, so that if a 
full record is needed it will be available. 


95-2607. SUCCESSIVE PETITIONS NOT ALLOWED. All 
grounds for relief claimed by a petitioner under this act must be 
raised in his original or amended petition, and any grounds, other 
than constitutional grounds not so raised are waived unless the 
court on hearing a subsequent petition finds grounds for relief 
asserted therein which could not reasonably have been raised in 
the origimal or amended petition. 


Source: U.P.C.A., Sec. 8. 


Comment: The objective of this section is to eliminate the unnecessary 
burden placed upon the courts by repetitious or specious petitions. It is 
highly desirable that a petitioner be required to assert all his claims in 
one petition. Unless good cause is shown why he did not assert all his 
claims in the original petition, his failure to so assert them constitutes 
a waiver. The way is left open, however, for a subsequent petition if the 
court finds grounds for relief that could not reasonably have been raised 
in original petition. 


95-2608. REVIEW. Hither the petitioner or the state may ap- 
peal to the Supreme Court of Montana from an order entered on 
the motion. The appeal shall be taken within six months from 
the entry of the order. 


Comment: The purpose of this section is threefold: first, it is desir- 
able to provide a method of review of alleged errors in the lower 
court; secondly, a method of review appears to be necessary because of 
the finality of the judgment in the lower court; and finally, the in- 
terests of justice require that both petitioner and the state be given 
rights of review. 


This section specifies the period within which, after a final order is 
rendered, an appeal must be brought. This section sets out a special pro- 
cedure as to time of review (6 months versus 30 days) which is different 
from the normal appeal. The reason for this is that in most instances 
a person who may seek review under this Act will be incarcerated at the 
time he enters his petition. Individuals so situated many times will have 
difficulties in getting their papers in order and in inducing clerks to 
act promptly on ther petitions. For these reasons a longer period of 
review is provided for under this Act. Other than the time element, an 
appeal taken under this chapter shall be in conformance with chapter 
24 of this code. 


CHAPTER 27 HABEAS CORPUS 


95-2701. WHO MAY PROSECUTE WRIT. Every person 
imprisoned or otherwise restrained of his liberty, within this 
state, may prosecute a writ of habeas corpus to inquire into the 
cause of such imprisonment or restraint, and if illegal to be de- 
livered therefrom. 


Source: Oregon Revised Statutes 34.810 and 94-101-1, R.C.M. 1947. 


Comment: See Section 34.3810 of the Oregon Code which delineates 
certain persons who, though lawfully restrained of their liberty, cannot 
secure relief by habeas corpus. Among those are persons restrained 
by a federal court or officer in cases where the court or officer has 
exclusive jurisdiction under the laws of the United States, and those 
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eligible to obtain relief under the Oregon post convictions procedure 
act. 


This chapter has been narrowed in an attempt to limit the scope of 
habeas corpus to its historical position in Montana. It is intended 
that most post conviction remedies will be provided by the post con- 
viction hearing section. In any event it must be noted that the scope of 
the writ is broader than it once was due to the federal decisions. 
Further habeas corpus is not controlled by statutory law, but rather by 
case development, thus making it necessary to have only a general 
outline available in the code. 


95-2702. WRIT FOR PURPOSE OF BAIL. When a person 
is imprisoned or detained in custody on any criminal charge, for 
want of bail, such person is entitled to a writ of habeas corpus 
for the purpose of giving bail, upon averring that fact in his 
petition, without alleging that he is illegally confined. 


Source: 94-101-18. 


95-2703. APPLICATION FOR, HOW MADE. Application 
for the writ is made by petition, signed either by the party for 
whose relief it is intended, or by some person in his behalf, and 
must specify: 

(a) That the person in whose behalf the writ is applied for is 
unlawfully imprisoned or restrained of his liberty, why the im- 
prisonment or restraint is unlawful, the officer or person by 
whom he is so confined or restrained, and the place where, nam- 
ing all the parties if they are known, or describing them if the 
are not known. 

(b) The petition must be verified by the oath or affirmation 
of the party making the application. 


Source: 94-101-2. 


95-2704. BY WHOM ISSUED AND BEFORE WHOM RE- 
TURNABLE. The writ of habeas corpus may be granted: 

(a) By the supreme court, or any justice thereof, upon peti- 
tion by or on behalf of any person restrained of his liberty in 
this state. When so issued it may be made returnable before the 
court, or any justice thereof, or before any district court or 
judge thereof. 

(b) By the district courts or a judge thereof, upon petition 
by or on behalf of any person restrained of his liberty in their 
respective counties or districts. 


Source: 94-101-3. 


Comment: This section merely codifies the Montana Constitution. 
See Art. VIII, Sec. 3, 11, and 21. It re-enacts Section 94-101-3, 
R. C. M. 1947. 


95-2705. WRIT GRANTED WITHOUT DELAY. Any court 
or judge authorized to grant the writ, to whom a petition there- 
fore is presented, must if it appears that the writ ought to issue, 
grant the same without delay. 


Source: 94-101-4. 
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95-2706. REFUSAL TO OBEY WRIT. If the person com- 
manded by the writ refuses to obey he shall be adjudged in con- 
tempt of court. 


Source: Kentucky 419.090. 


Comment: See R.C.M. Sec. 94-101-33. The proposed provision gives 
the court wider discretion and greater flexibility in seeing that its 
orders are carried out. 


95-2707. CONTENT OF WRU 

(a) The writ must be directed to the person having custody 
of or restraining the person on whose behalf the application is 
made, and must command him to have the body of such person 
before the court, or judge, before whom the writ is returnable, 
at a time and place therein specified. 

(b) The issue or issues to be determined upon return of the 
writ may be stated, either in the writ or in an order attached to 
the writ. If the issue or issues to be determined upon return of 
the writ are not stated therein, or in an order attached thereto 
then a copy of the petition must be attached to the writ. 

Source: (a) 94-101-5. 
(b) New. 
Source: 94-101-5. 


95-2708. SERVICE OF THE WRIT. 

(a) The writ must be served upon the person to whom it is 
directed. If the person to whom the writ is directed represents a 
state institution, a copy of the writ shall be served upon the attor- 
ney general. If such person represents a county institution, a 
copy of the writ shall be served upon the county attorney. 

(b) The writ shall be served by the clerk of court, the sheriff 
or any other officer directed to do so by the court. 

(c) The writ shall be served in the same manner as a sum- 
mons in civil actions, except when otherwise expressly directed 
by the court or judge. 


Source: 94-101-6 modified. 


Comment: The provisions in sub (a) providing for service of a copy of 
the writ upon the attorney general or the county attorney are new. 
Sub (b) is taken from 94-101-6 but gives the court greater discretion 
in directing service of the writ. 

Sub (c) gives the court the same discretion it has in directing service 
of a writ of certiorari, mandamus or prohibition. 


95-2709. RETURN, WHAT TO CONTAIN. The person 
upon whom the writ is served must make a return and state in 
his return: 

(a) Whether he has the party in his eustody or under his 
power or restraint. 

(b) If he has the party in his custody or under his power or 
restraint, he shall state the authority for and cause of such cus- 
tody or restraint. If the detention is by legal process a copy 
thereof must be annexed to the response. 

(ec) If he had the party in his custody or under his power or 
restraint at any time prior or subsequent to the date of the writ, 


—142— 


(9 CONS OTH COLO 


He CO DO OUH® Go bo 


MIS OU Go bo FS 


SOU GW bor 


but has transferred such custody or restraint to another, the 
return must state particularly to whom, at what time and place, 
for what cause and by what authority such transfer took place. 

(d) The return must be signed by the person making the 
same, and, except when such person is a sworn public officer, 
and makes such return in his official capacity, it must be veri- 
fied by his oath. 


Source: 94-101-8 and Kentucky 419.070. 


95-2710. PRODUCTION OF PERSON; EXCEPTION FOR 
INFIRMITY OR ILLNESS. The person commanded by the 
writ shall bring the detained person according to the command 
of the writ unless it is made to appear by affidavit that because 
of sickness or infirmity such person cannot be brought before the 
judge without danger to his health. If the judge is satisfied with 
the truth of the affidavit he may proceed and dispose of the case 
as if the party had been produced, or the hearing may be post- 
poned until the party ean be present. 


Source: Kentucky 419.080; will replace 94-101-9 and 94-101-10 and is 
substantially a combination of these two present Montana statutes. 


95-2711. HEARING ON RETURN. 

(a) The court or judge before whom the writ is returned 
must, immediately after the return, proceed to hear and examine 
the return. 

(b) The hearing on the writ may be summary in nature. 


Source: 94-101-11 and Kentucky 419.110. 


95-2712. PRODUCTION OF EVIDENCE; DEPOSITIONS. 
Kvidenee may be produced and compelled as in civil actions. 
Depositions taken in accordance with the Rules of Civil Proced- 
ure may be read as evidence at the hearing on the writ. 


Source: Kentucky 419.100. 


95-2713. DISPOSITION OF PETITIONER. If the court 
finds in favor of the petitioner, it shall enter an appropriate 
order with respect to the judgment or sentence in the former 
proceeding and such supplementary orders as to reassignment, 
retrial custody, bail or discharge as may be necessary and proper. 
If the court finds for the state the petitioner shall be returned 
to the custody of the person to whom the writ was directed. 


Comment: This section replaces Sections 94-101-13 and 94-101-14 of the 
current code. 


95-2714. APPEAL ON ORDER: OF JUDGMENT ON 
HABEAS CORPUS. An appeal may be taken to the supreme 
eourt by the state from an order of judgment discharging the 
petitioner. The court may admit the petitioner to bail pending 
appeal. The appeal shall be taken in the same manner as in civil 
actions. 
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95-2715. WRIT AND PROCESS MAY ISSUE AT ANY 
TIME. Any writ or process authorized by this chapter may be 
issued and served on any day or at any time. 


Source: 94-101-30 which is the same and will be repealed. 


95-2716. NO RELEASE FOR TECHNICAL DEFECTS. A 
person may not be released on a writ of habeas corpus due to any 
technical defect in commitment not affecting his substantial 
rights. 


Source: 94-101-16. 
Source: New. 


General Comment: 


94-101-22. Disposition of party pending proceedings on return. Until 
judgment is given on the return, the court or judge before whom any 
party may be brought on such writ, may commit him to the custody 
of the sheriff of the county, or place him in such care or under such 
custody as his age or circumstances may require. 


(This section is generally repealed by Chapter 27.) 


94-101-24. Imprisonment after discharge, when permitted. No person 
who has been discharged by the order of the court or judge upon 
habeas corpus can be again imprisoned, restrained, or kept in custody 
for the same cause, except in the following cases: 


1. If he has been discharged from custody on a criminal charge, and 
is afterward committed for the same offense, by legal order or process. 


2. If, after a discharge for defect of proof, or for any defect of the 
process, warrant, or commitment in a criminal case, the prisoner is 
again arrested on sufficient proof and committed by legal process for 
the same offense. 


(this section is generally repealed by Chapter 27.) 

94-101-25. Warrant may issue instead of writ, in certain cases. When 
it appears to any court or judge, authorized by law to issue the writ of 
habeas corpus, that any one is illegally held in custody, confinement, 
or restraint, and that there is reason to believe that such person will 
be carried out of the jurisdiction of the court or judge before whom the 
application is made, or will suffer some irreparable injury before 
compliance with the writ of habeas corpus can be enforced such court 
or judge may cause a warrant to be issued, reciting the fact and 
directed to the sheriff, coroner, or constable of the county, commanding 
such officer to take such person thus held in custody, confinement or 
restraint, and forthwith bring him before such court or judge, to be 
dealt with according to law. 


94-101-26. Warrant may include person charged with illegal detention. 
The court or judge may also insert in such warrant a command for 
the apprehension of the person charged with such illegal detention and 
restraint. 


94-101-27. Warrant, how executed. The officer to whom such warrant 
is delivered must execute it by bringing the person therein named 
before the court or judge who directed the issuing of such warrant. 
94-101-28. Return and hearing on. The person alleged to have such 
party under illegal confinement or restraint may make return to such 
warrant, as in case of a writ of habeas corpus, and the same may be 
denied, and like allegations, proofs, and trial may thereupon be had 
as upon a return to a writ of habeas corpus. 

94-101-29. Party may be discharged or remanded. If such party is 
held under illegal restraint or custody, he must be discharged, and if 
not, he must be restored to the care or custody of the person entitled 


‘thereto. 
: Hevecs corpus moves as rapidly as the law is capable of moving 
: thus a warrant does not seem to help. Therefore sections 94-101-25 


through 94-101-29 which have apparently not been used much if at 
all are repealed) 
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